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3 The ſeventh of 4pril, 16 77. 
f .. \ F- is ordered by the Lords of His Miajeflies 


moſt Honourable Privy Council,that none 

ſhall Re-print, or Import into this Kingdom, 
this Book, Entituled, T he Laws and Cuttoms 
of Scotland, in Matters Criminal ; By Sir 
George Mackenzie of Roſe-baugh, tor the ſpace 
of Nineteen years after the Date hereof , un- 
der the pain of Confiſcation of the ſame to 
T bomas Brown, George Swintonn, and Fames 
Glen,Printers hereof,and further phniſhment, 
as the Counci] ſhall think fir to Mflit upon 
them. Extracted be me 
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TO HIS GRACE 

JOHN' Duke f LAUDERDALE, 
Marqueſs of March, Earl of Lauderdail, and 
Guildford, Viſcount Maitland, Lord Thirle- 
ſtane, Muſſelburgh, Boſtoun,and Petersham : 
Preſident of. His M «81's moſt Honour- 
able Privy Council of SCOTLAND, Sole 
Secretary of State for the ſaid Kingdom : 
Gentleman of His M «1: 5118's Bed-Chamber: 
and Knight of the moff Noble Order of the 
Garter. 


May it pleaſe Tour Grace, 

LA at Hough the number, and wit 
=> G73 of ſuch as uſe to write Dedi- 
cations , may ſeem te have 
exhauſted al] rhat can be ſaid 
 &DY upon ſuch occaſions : yet | 
Fa? have a new way of addreſs 


left me, which1s, to write nothing of you, but 


what 


Th be Po os, 


what is true , by the confeſſion of your ene- 
mies, who.admire more the greatneſs of your 
Parts, than of either your Intereſt, or Succeſs : 
And bowyou have made ſo great a turn in this 
Kingdom,without cither Bloodor Forfeiture, 
ſhewing nelther revenge, as to what 1 is paſt,nor 
ſear as to what is to come; continuing ne long- 
er your unkindneſs to any man,than you think 
he continues his oppoſition to his Prince. 

All have at. ſometime confeſt, that you have 
been. the Ornament, as well as Defence of 
your Native Countrey, to whom every Scot. 
eiſh-man 1s almoſt as dear , as every man isto 
his own Relations, And am fure-that your 
enemies will findit eaſier to put-you from your 
Office, thentofill it; and none of them can 
with you to beremoved, without being him- 
MET by it. Nor can. [ be ſo unjuſt, even 
to ſuch as oppoſ'd you, as not toacknowledge 
that] have heard them talk of you ſo advanta. 
giouſly. ( when deſign and intereſt oblidged 
them to. di fſemble) as almoſt convinced me, 
that: 
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The Epifile Dedicatory. "mm 
that the moſt of them oppoſed you only in pu. 
blick, rather from the biky href Ho 
an Adverſary, than from the juſtice of theun- 

ertaking.” Andyour Countrey has in their 
late Confluences , ('where they cronded in 
mighty numbers, and witha remarkable joy 


- to meet you, when a privat'man ) : ſhewd 


orcater reſpe& to your naked merit,” then'to 
the higheſt CharaQers by which ochers were 
marked out for publict honour. 70. 394 

© Having writ this Book to inform'my Coun- 
trey-men, and to i[[luminat our Law, I could 
not preſent it more juſtly co any; than to your 
Grace, who has derived your Blood from a 
Noble Family, which'has been ſtill eminent 
inour Courts of Juſtice,fince we had any ; and 
whoare yourſelf, the greateſt States-man in 
Europe, who is a Schollar ; and the greateſt 
Schollar, who is a States-man : For to hear 
you talk of Books, one would think you had 
beſtowed no time in ſtudying men; and yet to 
obſerve your wiſe conductin affairs, one might 


be 


7 he Epife Dedicatovy. 

be: induiced to believe , that you had no time. 
toſtudy Books. You arethe chiet man who 
does; nobly raiſe the ſtudy. of the Civil Law, 
to&hbappy uſefulneſs, inthe greater and ge- | 
neral Aﬀairsof Exrope, and who ſpends the one | 
half of the day in ſtudying what is juſt, andthe | 
- other half in praiſing what is ſo;, All which 
may. be eaſily believed, from me who am as 
great an inſtance of your generofity , as an ad- 
mirer of it. Eſpecially fiace you have left 
menothingto.wilh, ſo chac what | ay, needs | 
not flow from flatter Y and lo mayl(t Fe pr elu- 
medeo flow from conviction and gratitude in, 


Your Graces moſt faith- 
ful., and moſt bumble 
Servant, +5. C 


| George Mackenzie, | 
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mankind. toknow how 1960 
and. howto defend them(elues, Wo 
yet Rane of our Lan ms nu ki 
Countrey, ,as"to write one. Deer. 
and aduantagions Subjeft , FOO 
bath neceſſary and difficult to me. + 
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and the Cf if other Contreys , and the opi- 
nions of. the Doors: Apd, as I may without vani- - 
4b <> treat. of Cramer, . 
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Books Daving been Wrie i the fame" he, and 
' place, and ſome of them'by thoſs who compute | 
Lative Text, | they mitt WdeMPurhd"ie® vo 
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arbert, of which ©6499 govt #a0y mfades i 
this Bok, and fhall here ade one, there forpit, 
which ts; that the Latine Sotedpyrvevs.avupt math 
hat is meant by remictendafi# be confeitat- 
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terpreting it pardoned; fome'robeſent back'ro - 


is the genins of this Joeto udmire'fiic "ar" make 
th Bate ſmch as deſign to inform*thvin'a7 if be were 
pn, a 2 ; 


' more 


GMes;" 4h ewe | fone, _ Chen => 
DT VANE 05 hy arr bies. 
\ \ Tere: are b86:\ too many, who. endeauonr 
om 2a make all whoma they bate, paſs for fuch as 
love Arhit err; but as inmany paſe = 
ener! have preferred. my Coun- 
0890002, - ; Join-this Book, Lendea- 

fbiararinee where it. is- moſh 

dreadfud, rand tbatir, inmattersCriminal,, in | 
 Whre| bi and Sond equally expoſd; d. . for | 
- he who gi/mtereſtedly declares his. own. opinion, 
be Arg es ocentr,.. ( wherein.intereſt or 
| 2). doth in ſomuchpre- 


clude bynſelf;- an others 499. (45 far as. bis au- 

| 8hority conn wy from.the power of being Ar- 
b1trg 0h ek. others /a Jay, what-#bey.. pleaſe, 
| art , Wore... a of my - conſgience:then 
| port ,...JAnd Lora my.fetf, more by 
Ny 3.7 6aſon , | then. .b the giddie multi- 

= XJ Y '.. ., COBPE.LNE! $659) þ jealous that. aur pur | 
.  - ug ay, ne Ter 0 any,vnkind to. this | 
_ Book,, 
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which is now more accurate, than when it at firſt 
| pleaſed them in Sheets.. 1did Print it, not only to. 
corre} themany falſe Copies which were abroad, 
but to divert me from refining too much upon our 
publiff debates ; and 1 wiſl the reading it-may 
have the ſame effett upon others. And that all of 
ws would turn things to their true light, and con- 
feder without paſſion how happy-we.are , who live 
under a Prince of our own Religion and Blood, 
. whoſe clemency is as extraordinary as his re- 
fitution, who governs us by our own Laws, and. 
countrey men; and difiributes all his own revenue 
| amongſt us: That' we enjoy by his prudence: 
4 profound Peace, whil others bleed or flarue 
in laſting Wars, That all the Commerce ofc 
Europe ts gathered in amongſt us ;- that we are. 
free from thiſe ſucking T axes under which they: 
groan; and are but lately reſcued from a Rebel- 
lion, in which, after we had emptied our Vems: 
* and Purſes for Religion and-Liberty; we became: 
Atheifts and Slaves, | 
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_ aw ;commen Principles phereby he is led to love order, bue 


How Crymes differ from Deliits and Malefices,  * © 

In what conſiſts the nature and efence of « Cryme,, 

By what Lawes Crimes are puniſh'd in Scotland, nn EL 

How far dole or deſign-4s neceſſar to the committing Crimes, «rd 
how tendencies and inſinuations are puxiſbt. 

Whether Minors can commit Crymes, 


Whether ſuch as fleep can commit Crymes. 


| Whether ſuch as are drunk are puniſhable for Crymes. 


Whether furious perſons are puniſhable, | 


. -Whether an univerſity or eolleFive body be poniſtable. 


E— 0D Almighty having created this Lower 
N : Ns SEES = World to be equally an inſtance of his 
] 


F.,; power , and-of this goodneſs, did fur» 
wala? niſh it with great variety of excellent, 
[RF and wonderful produRions : bur leſt 
theſe ſhould be defac'd at pleaſure ' 

man, who having ruin'd himſelf, dot 

little vaJue, and:is much inclined co ruide 
every thing befides ; therefore God did 
not only imprint upon his. ſoul ſome 


did 


2 Of Crimes inGeneral. 


did likewife-fence-the nana tr government he had placed in 
cpworkd-wich rewards and ptniſhments,' And it was juſt , that as 
theſe who did vertuouſly, were to be rewarded, fo theſe who 
were vitious ſhould be puniſht, which puniſhments are the ſub-- 

jeQ-matter of the Criminal Law, andof this Treatiſe, | 
I;. Tranſgrefſion-, or peccatum , is by Modeftinus |, obligamer,. 
ff. d4.obl, & 44, made the root of all enormities ,. and is divided 
deliftas into quaſi dilifFa,& crimins, Quaſi delifta,are ſuch faults and 
eranſgre ſions. as ate 'nor ſo hainous- that they deſerve to be pu- 
 Aiſhtcriminally z -ſuch as ſmall ryots,. deli, ate ſuch as deſerve 
.. a: moxe ſevere puniſhment,. but yet becauſe they tend not-to wrong 


the Common-wealth, and publi& ſecurity immediately , therefore: 


do:not deſerve to be puniſht by any expreſs Law as Crymes, 
Crymes are theſe injuries- done to 'the C ommon-wealth which 
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are ſo immediatand heinous , as that they-are.puniſhed by.expreſs + 
Paw,. This diſtin@ion is uſed by Marhens. : but Burinacime | 


makes ae/iFfamthegems:, and divides it, incrimen, '&. male- 
fitium ,. wich us this ſubtiley is not:obſerved, for the word Crime, 
comprehends both Crymes:, 'aad Delits, The'Summonds rai(- 
ed for accuſing in both , are called Criminal Letters , and the 
Court in which both are judged ; the Criminal Conrr,. Neither 


uſe we the word malefice in-any Cryme , but in witch-craft, in» | 


which it Ggaiffes that-prejudice ,. and damanage , which ariſes from 
the unlawtul means ufed bySorcerers,. 


MH. Ja what confiſts the nature of a Cryme may be doubted,. 
and 1, 1. Ree, M4j,:c,i; A civil Ation is detyned to be that. 
whichconcerus L;xnds or 'Goods-, And a Criminal Acion that: 
which:concems Lite-or:Limb, But Skeez in his obſervations apon- 


that place , .do's confeſs allthatto be a Cryme which concerns the 
publick good;,, whether a corporal puniſhment, or pecuniary 


mul& be -craved > but this: is alſo roo general , eſpecially ſince. ; 


the /Law- divides :Crymes in pubhick and privat: C rymes » and 


therefore 1 offer theſe confiderations, 7. All tranſgreſſions of Law 


zre not Crimina},. v #, to'make a diſpoſttion in detraud of Cre- 


dos, is not- criminal. ,. though it:be prohibited, . 2, Tlat is 
not: 


. 
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Of Crimes. in General. 


not only to be: accounted a. Cryme which bears expreily to be:pu- 


niſhable by corporal puniſhment, or:pecunial mulAs : for inmy 
Lord Rentoy's caſe againſt Hoom,. it was found, that poynding: 
ot © xen ia time of labouring was Criminal , though it be noe 
appoynted by the A& whereby iis prohibited , to he-puniſhed by 
Fl Fbaie puniſhment, Nor is: it expreſt to be a Cryme , like- 
as, ſingle Adultery , is puniſhable , albeit it be nor declared 
to bea Cryme by any expreſſe Law with us, 3, That cannoe 
only be thought a Cryme , which is committed agaiaſt the Law of 
Nature , forpoynding of Oxen is no more ſuch, than making frau- 
dulent diſpoſitions, | 

111. The true nature then of a Cryme may be comprehended, 
under theſe general concluſions, Furſt, that is a Cryme, which 
is declared ſuch by an expreſs Statute, as Murder, Treaſon, and 
it were to be wiſhc, that nothing werea Cryme which is not des» 


clared to be fo Fi by a Statute ; for this would make SubjeQs-in- 


excuſeable, and prevent the arbitrarineſs of Judges, And1find 
by the general conſent of Criminaliſts, nothing is to be account- 
.. a Cryme or puniſht criminally ; but what is forbid by the 
Law , -under an expreſs pain or puniſhment, for they obſerve; 
that as there can be no puniſhment inflicted, bur where a de!iFis 
committed: fo there can be no deli but where the Law hath ap- 
poynted a puniſhment , Cabal Caf, 7, And this isclear, 4, ar 
fi quis S. divxs fﬀ. de Religioſ, & ſumpt, fan, |. heres f. de 
v»ufr leg. Surd.cenſil,30 And yet Lawyers aſſert that ſuch as diſs 
obey,and tranſgreſs any J— Law, may be puniſhe arbi- 
trarly , as contemners of the Law , ſutably to the degree of 
their contempt , though they cannot be puniſhe Criminally as 
enilty of a Cryme, Cabal ibid, 2, Thetranſgrefſing any Muni- 
cipal Law , which prohibits that which either the Law of God, 
or the Civil Law , puniſhes criminally, by corporal puniſh- 
ment , Ora pecuniary mult, isa Cryme, and thus the poynding 


4Oxean , intime of labouring was declared a Cryme in the former 


deciſion , becauſe _ it was prohibited i Io expreſs Statute, 
which did bear no puni m_ 3 yetit ought £0 haye been = 
2 NI 


Fen cu- 
or eye 2a. pecunia- 

-Adul- 
rery. 


Pio all t which i appears that tha Law of God is che firſt 
founezin of our-Criminal Law z And thus the lybel in fingle Adal- 
rery'is only founded nh che Lam of God, And/in ufur wely- 


* -Obr Scatuces.} or are '0pt proper 
for former br reſfi- 
emo leoes not Law, fo Mee ading che 
dunttey; . 
Lab eo which 
Ge en reel Theo 
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— DEE udicarors ;: by ordainingdach ancient Laws tolbstchews 
bay ſe Laws wee - docohfeſs), 'tharibefore theſes proclamati- 


ary and-it it were ' otherwiſe!, we tilye: ſo ma- 
ny —_ Statutes now.in :deſuetule,': that: the Leidges would be © 
certainly ruined-by them; + And-thusi Collonel zorrbwick having © 
nd nr the Maltmen Criminally for contrav@ning ihe ; 92- AF 6, 
Parliamene 4 Fe. 4. The Councel upon a ſupplication repieſcaring | 
thir grounds ited thatpurſoic, - Butdeſuctude muſt be vniverſy}, , 


ancient,- and notorions,C the want of any of theſe three qualific © : 
cations, will alter this concluſion,”* Andyet I think that deſoes | 
rude cannot im futurum abrogate a /Cryme, and: encrvare:the 
Law al:ogethes ; fiance rhe Par lament 0 ys can reſcind: their ly i 
Laws: 


ba upon. the [Municipal a {Note du :and :the he Lawigf: God joynt-- 
-eY! hl may nin deort; 'o far that che can-- 


e Laws were not- binding: 7for:elſe therendwing them . 
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Laws: hor. ſhauld che people, nay: nor our Judges; be made legih- J 


cots. nfeanbal ſu Js $ > wo non vilis et  utoritas verum jon 
uy Fade | (2 valiturs 8 ut aut rationem "wincat aut leee 
m en 


E; que ft long. Chiſel 7, which/ſhould ratherhbld- in Crimes, 

in any other ſubjeQ*, | becauſe ir \ſcems ' abſurd ,- chat it 
ſhould be-lawful: ro the- people , to loofe themſelves from the 
Laws: ma de againſt themſelves; "and eo gain impunity'by'trequenc 
perition of- their faults - or to'be able tofree themſelves from 
ppmear, - by contemaitg theſe” Laws by which ' they are infli- 


eYecifang' of our Crimital Cot, as' ofall our other; do- 

bind the” ſame or” {ucceeding "Judges ; ' rather out 'of decency, 

wa Lon, Jer avis tyes* Judges” but! Laws, "nd none. 
aWs, = 


=. * = mY 


od judlcagducs "9d the other 08. L: hs E. © Me ns uia 
ns Wl olus 5 Slog conditor, And if we confider = 
cure Earhnog Fa chin caſes , how Judges may 


mike Fxpreb, As 'of' Sedna”, as we call them, 
as th Co be ro reulat 'flicure” caſes; which were unne- 
CY *ctcifions did of "themſelves bind, - Nor-doth the 
decifions of the very: Patliament'of Paris, bind even the pronoun- 
rers'chemſelves tor the future, as Conan obſeives, lib, 1, c, 15. 
Andſofrail,” and fallible a thing, are mens. judgements; eſpe- 
cially where votes are numbered , and nothweightd © 'or.” where 
expefience -may di(cover the errors ,”* which the- ſharpeſt: reaſon + 
could not foreſee; | that therefore Judges ſhould no more betyed 
fronraltering their decifions ; thenPhildſophers ta"continue-in the 
Errors of their Youth, © Bur yer when' the arguments pro and con-: 


ire weigh equally, and reaſon {ſeems puzled where to encline,, 
the - 
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the authority eyen-of our former deciſions, ſhould caſt che bale 
lance, eſpecially where the ſame reaſon then urg'd, was there 
preſſed z andin the interpretation of Laws ( of which deciſions 
are the beſt iaterpreters) ifa whole tra of deciſions can be pro-. 
ducel , it would infallibly bind, whereia Craig diag, de jure que 
viimur agrees with Calliftrotus, 1, 38, de, leg. in parobry, wg 
que ex legibus profiſciſcuntsr conſuctudinem , aut rerum perpetus, 


judicatarum auttoritatem vimlegis obtinere, Where theſe decifq- + 
ons. have proceeded upon a debate , by which the reaſon of Jadges. 


is much ripened, and the future inconveniences fully conſidered 


for as Powponius well obſerves, /, 2, S, his legibus ff, de origine - 
Juris, his legibus latis capit ut naturaliter evenire ſolet, ut inter- 


pretatio deſideraret prodentium anthoritate neceſſariam eſſe diſputs« 
tionem fori, And Durie in the caſe of Hoom of Comdoun-knowes, 
ſhewes us how the L, of Seſhon thought it not derogatory from 


cheir honour , to retreac a ſentence after debate, which they had. 


pronounced , when no Adyocats were compeariag, 

We follow the Civil Law in judging Crimes , as isclear by ſe. 
verat As of Parliament , wherein the Civil Law is called che 
common Law, And Robert Leſlies Heirsare by the 69, Ad, Par, 
6.' Fs. 5. ordained to be forefaulted for the Crime of Treaſoa, 
committed by the father according to the Civil Law, And fore- 
faultor in abſence was allowed by the Lords of Seffion, in 1 xxs 
1669. becauſe that was conform to the Civil Law and falſhood is 
ordain'd to be puniſhe , according to the Civil and Canon Law , 
AG 22, Par, 5, 2, M. And that the Civil Law is our rule, where 
our own Statutes and cuſtoms are filent, ordeficienr, is clear from 
our own Lawyers, as Skeen Annot, ad, l. 1. R,M. c, 7, ver, 2, 
And by Craig |. 1. diog. 2, As alſo from onr own Hiſtorians, Lefty, 
l. 1, cap, leg. Scotor. Boet,l, 5, hiſt: Camer, de Scot, Dodtr, I, 2, cap, 
4. Andthe ſameis recorded of us, by the Hiſtorians, and Law- 
yers of other Nations, as Forcat 6, 1. hiſt, Angl, Petr, diamitis 
Geograph, Enrop, tit, D. 'Eſcoſſe and Duck de auth, jar, civ, lib, 2, 
cap. 10, and though the Romans had ſome cuſtoms, or forms, pe- 
culiar to the gentous of their own Nation: Yet their _ , in 

t rimi-. 


- 
5 

A 
F 
f4 


GE NITES 2-4 


WITS ONT Ws 


EYES OF 
<y V WR n +2 vm Z-f 


YE 0 vr 


ER 


pa $0 LIE. 


Ln 


Of Grimes in General. 7 


Criminal cafes ; are -ofuniverſal uſe , for Crymes areche ſame 
4lmoſt everywhere, as Beet, well: obſerves, Jeges Romanas 4 Fu- 
nieno colleftas 'tanta ratione ff ſermonis venuſtate eſſe, ut nulla 
ft nate tam fera wel ab humanitate abhorrensy que eas non fuerit 
admirats, And K., F«, 5.was ſo tond of the Civil Law , as Boer. 
obſerves, 1ib,17, that he madean AQ, ordaining, that no man 
ould ſucceed to a great Eftate, in Scotiavd., who did not under- 
and the Civil Law', and ere&ed two profeſſions of it , one at 
Saint Andrews , and another at Aberdeen, And when James the 
2, did by the 48 a&othis 3, Parliament ordain that his SubjeRs 
ſhould be governed by no forraign Lawes, he deſigned not to debar 
thereſpeR due to the Roman Lawesz but to obviat the vain pre- 
rences. ofthe Pope, whoſe canons and conceſſions were obt:ued. 
upon the people as-Laws by the Church men of theſe times, | 
The 4th branch of our Criminal Law are the.Books of Reg, 
eM aj: 'which are in'criminalibus lookt upon asauthentick, Thus 
the Thief muſt be puniſht befote the recepter , and aſſyſers muſt 
be pares ewrie, &c, For which, and many other maximes, there 
is no warrand beſides what is contained in theſe Books of Reg- 
Majef:- But why ſhould this be doubted, ſeing they arecitedas 
ſuch, -At 479, Parl. 6, Fa, 3, where it: isſaid, that wiltul and 
ignorant Aſſyters ſhall be puniſht after the form of the Kings Law, 
in the firſt Book of the Majeſty, and by the 98: a&#, 14. p. 1. 3, 
tranfgreffions of that'a&t' are td be puniſht conform to the Kings 
Laws, and of Regiam Majeftatem, likeas by the 54, P.3, F, r: 
a Comitcee of Parliament is ordained to meet and examine the Book 
of the Law, thats toſ1y, Regiam Majeſtatem, and Dacttiam atte 
chiamenta, which is repeated, 115, A#, 14, P, F. 3. Andalbeir: 
they contain many things which are not in ufe with us, yet" they- 
have beenin uſe, and this objeRion would conclude,the Atts of Par- 
liament not tobeour Law, Ir is then my opinion, that X, Fa, the 
1, hath brought dowa ſome of theſe colleftions from. England - 
with him, Nor find 1 theſe baoks cited betore this time, 
It:is doubted whether the Secret Council can by any AR,. or 
Proclamationg. either iatroduce a cryme, . which can+inter — 
F 
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every man is-in Law,- ſaid to -have conſented , crowhat the Parlia. 
ment doth ; 1 find Craig to have been. of 'apinion thae:no AR of 


Secret: Council can infera Crime; peg. 33, ' Norcan the Coun- 


cil;, by their Ads , warrand any to do what would be.otherwiſe: x 


Crime :: for ejas oft nelle, - 'cujus eft velle, And none-canirtake 


away 2 crymey but ſuch- as can introduce 2 cryme and therefore 
Mr. <Archb: Beath, being purſued, for killing ſome men}, heal- 


ledged, that:theſe men ; were bringiag Meal from 1re/axat ; And 
that by AR of Council, it was lawtul to fink or kill ſuch as contra- 
veened the AR, - To which. his Majefies Advocat did reply, 
thatche Acts of Secret Council, cauld notwarrand the killing of a 
free Leidge, and -the commicting of murder : which reply was 
found relevant, Zutlince the Council ate ro ſecure the peace, and 
that many accidents may emerge wherein :the publick peace can- 
not be nepinny without this power., it. were hard-to limit them 
-t00 Much. | 

IV. :Whether 'dolus or a wicked defigne, be requifice 'in all 
.crymes is largely treatedof, by the:DoRQors, andis moſt tally de. 
baced, jn the proceſsof 0chilerie, Balwerine, and the Marquiſs of 
Argyle, And by-cthe eexts, $ placuit juſt, de fart, 4, 3, ﬀ. De-injur, 
L. pen, f: ad, Leg. jul. de Adult, Tt ſeems, tthar the vitked, ef 
.of the defigne, makes only an 8Rion criminaly but in my jud ement, 
this inquiry may be reſolved, in theſe concluſions, x, That ſee- 
inz man-can only -offead in what is voluntar to him, it muſt fol- 
.low,. charthe will is the only toantain of wickedneſs, And con- 
ſequently, it was at firſt the defigne- of Law-givers, only to puniſh 


ſuch Acsas weredeſignedly nfalicious, 2, Becauſe defign is a pri. | 


-vate, and conceal'd a of-the mind, which eſcapes the ſevereſt pro- 


bation, Therefore ia ſome caſes, this do/ps is allowed by-Law,rto be | 


inferred trom conjeRures, and preſumprions, where-the a& is ſuch, 
as of its own nature, may be good or evil,” accordingly asit.is cir» 


.cumftanriar : asin poyſon , the giving whereof may be occaſio« | 
- ned by ignorance, miſtake, or malice, 3, Some as are ſo irre- | 
| gular, | 
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gular, of-cheir own aature, thae the Law requires only that theat 
CT —_ proving the dole, or wicked defigne, as in So- 
domy, Adultery, &c, 4, Some as, though - they be not wick- 
ed of their own nature, yet becauſe che defign cannot ill be 
proved, therefore the contraveening the Law is equivalent co de- 
ſign, - &- dolus preſumitar contra verſantem'in illicito, as the con- 
verfing 'with a'woman after the Church hath forbid-che ſame, 
2nd thereforethe DoRors divide dolwm in verwm, & preſumtiivum, 
5, Where theLaw hath expreſly required, dole,and defigne there, it 
muſt be expreſly libelled and proved, as inthe AR 37, Par. 2, K, 
14, 2, where it is ſtatuted, tchatif any man wilfully receptrebels, 
he ſhall be forefaulted; but albeit /at« c#/ps, be equivalent, to dolus, 
in leſſer Crymes, yer the Doors conclude .,, that -where 
the cryme may inter death,or mutilation(lofle of lite, or limb,as we 
ſpeak ) there the groſleſt negligence, or lata culps, is nor equivalent 
£0 doldy. Clar, Queſt, 84, Num, 7, Feis likewile much debated, 
whecher an endeavour, ro commit actime, be a crime, albeit-the et- 
flee follow nor. And albeit,itbe a rule, in theCivilLaw, that i» ma- 
leficits, voluntas Speltatur, non exitus, l.1.S. divas ff, ad leg, Corn, 
ae ficar,yet is generally concluded/by-the pracicians of all Nations, 
that ſimplex conatus, or endeavor, is not now puniſhable by death: 
Clar, Queſt. 91, Gothofr, 8, Conatus, Bur for clearing this,accor- 
cording to the principles of reaſon, I ſhall form theſe concluſions, 
firſt, Thar all indeavour, is an offence againſt the Common-wealrh: 
though nothing follow thereapon: albert ſometimes the puniſhmenr 
be conniv'd at, or mitigated, according tothe ſeveral degrees of ma- 
lice, but that it isin ir ſelf:criminal, appears from this, that fimple 
deſigne is puniſhable in treaſon, and ſome other atrocious crimes 
becauſe in theſe, eſpecially in treaſon, it would be too late, to-pro- 
vide a remedy, when the Cryme is committed: 2, In leſſe atrocious 
crymes, the deſigne is punifhe, if the comitter proceeded to a@ that 
which approached nearly to the crymeit ſelf, $5 diventum ſit ad 
4G un, ey 1 EET Bur this is not ſ-plex conatus, but in 
eftec is a leſſer degree ofthe crime , to which it approaches as 
if a thief, have put ladders to the houſe, which he reſolvesto rob's 
C Ce) 


TY Of Crimes inGeneral. 

or if he mix poyſon, bur the potion be ſpilt upon the ground by an 
accident : And albet it becommonly received, that even in theſe 
caſes, affetFus nou eft puniendss, fineefſeFu, by the fame puniſh- 


meat, with the cryme deſigned : yet I would diſtinguiſh in thus, be. 


ewixt an effeR diſappointed, by an interveening accident, - and that 


which is opt, by the repencance ofthe commirter, for, where the. 


> 


defigne was 'only diſappointed, I think the ordinar puniſhment, * 
ſhould not be remitted, in caſes «6; deventum oft ad atFum proxi- 


EIS tt at TE GKoTu pM TUNOTL, Baſil: ae extraord ? . crame | I, And 


therefore the court of Szvey, did very juſtly condemn 2 thief, co-_ 
be hanged, who had entered the houſe of one Girard to fteal and- | 


murder,but was deprehended before the theft was commicted Goth... | 
S, Conatus- nam: 16, For fince the puniſhment is only remitted þ 
7 conatu, . Or indeavor, becauſe of the favourable circumſtance, . © 


: 
SK 


? 


that nothing followed thereupon, : So I think this may beccounter- | 
ballanced by the depravity of the defigne,- in many caſes... As if © 


one ſhould deſtgn to kill awhole family, or burn a whole town, and ; 
' ſeing men are punifht, nor-meerly-for what is done , becauſe that 


cannot be helped, as lawyers afhrm, but becauſe, the committer of | 
a cryme, may commit the like ; Therefore I conclude that he who : 
deſigned ro commir acrime, ſhould be puniſhed as ifhe had com- ' 
mitted.it;if he was only letted by accident, becauſe the Common- 

wealth cannoc be otherwiſe ſecure, And therefore it was admired, 


why in Foly. 1670, 'M", Stanfields ſervant, was not puniſh with 
death for indeayouring to burn her Maſters houſe, albeit the was a 
prehended before any prejudice was done: But I would here add, as 
2 caution, that great prxmeditation, ſhould be proved before Cona- 
tus be puniſhed capirally , for that ſhowes the confirmed malice of 
the deſigner, andis xquivalent, as to-him, to ſucceſſe. 3. In mean 
crymes, where the effe@ followed not,. upon the deſigne, bur was 
hindred by repentance: I think little or no puniſhment ſhould fol- 
low, for, nihil tam naturale, quam unum quodq; codem mode diſſolvi, 
guoco.ligatumeſt, The |:ke ſhould alſo hold, where the deſign 
was taken up in paſſion or without premediration, becauſe there 
the committer, is not for the future, ſo much to be fear'd: bur this 
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ſubje& will be more fully cleared in the particular ſubſequent titles, 
for ia ſome crimes, Cowatus or indeavour, is mote puniſhable then in 
others, / 
Whether what tends to a crime, though it be not arrived at the full 
uile requiſite, to make it tall expreſly under the ſtatute,or Law, by 
which that crime is puniſhed, to which it approaches : has been of- 
tentimes doubred, As tor inſtance, to miſconſtruct His Majeſties 
Government, and praceedings; or ts deprave His Laws , isexpreſly 
declared puniſhable by death, by the 10, 4#, 10,P, F. 6, Whe- 
cher them may not papers, as tending to miſconſtrut His Maje- 
fties proceedings, and Government, or bearing infinuations, whick 
may raile in the people jealouſie yay the Government be pu- 
niſhtby that Law ? And that ſuch ;»ſuations and tendencies are 
not puniſhable criminally, may be argued thus, x, Ir is the inte- 
reſt of mankind to know expreſly what they are to obey; eſpecially 
whete ſuch great certifications are annext, as in Crymes. 2, T 
Law having taken under its conſideration this guilt, has puniſht 
the aQual miſconſtruting , or depraving, but has not declared 
ſuch inſinuations or gendencies puniſhable, & in tatutis,caſus omifins 
habetur proomiſſo, 1, This would infallibly tend to render all Judg- 
es arbitrary , tor tendencies, and inſinuations, are in eff. & the 
product of conjeQur: and un may ſeem innocent,or criminal,ac- 
cording to the zeal , or humour, as well as malice of the judg- 
er, Menbeing naturally prone todiffer in ſuch conſequential in- 
ferences , and too apt to,make conſtruQions in ſuch, according to 
the favour, or malice, they bear to the perſon, or cauſe, Are 
not ſome men apt to conſtrud that to tend to their diſhegour, which 
was deſign'd for their honour, and to think every thing an inno- 
vation of Law, or ptiviledge, which checks their inclination and 
deſign? Whereas ſome Judges are ſo violent in their loyalty, as 
to imagine the meaneſt miſtakes do tend to an oppoſition againſt 
Authority. And thus zeal, jealoufie, malice, or intereſt, would 
become Judges, if tendencies and infinuations were allowed to 
be Crimes, 4, Men are fo filly , or may be.in ſuch haſte, or ſo 
confounded 5 and the beſt = \ubjeR to ſuch miſtakes, as thar 
| 2 no 
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no men ſhould know when he were. innocent, Simplicity might- 


oftimes become a Cryme : and the fear of offending, mighe 0c-- 


cafion offence, And how uncomfortably would the people live, if 
they knew not; how to be-innocent © - Whereas on the or 


part , it may be repreſented , that: there are ſome Crymes which. 


cannot be determined as-to all degrees of guilt. Such as is the 
miſrepreſenting the Government, . which may be-done ſo cautj- 
ouſly , and in-(uch various, and different wayes , as cannot -be 
ſpecified in any Statute, 2; If the miſconſtructing the Govern-- 


menr 2 a great guile:, certainly ; what tends to it muſt be pu--./ 
l 


niſhable to ſome proportion.. 3; 


is the intereſt of the-Com- . 


mon-wealth , thi all 'diforders ſhould be puniſh'd 3 and. ſurely | 
it is a great-prejudice to the Governmenc, that ſuch infinuari- | 


ons, or tendeneres, ſhould eſcape unpuniſhed,* And as in- the Ci- 


vil Law, there are many Actions which chave no definit and di- 


ſtant names , but are comprehended under-the general names of 


ationes in faltam, And that: there are ad7iones wtiles , arifin 
from the reaſon of the Statute , as well as dire#e, which ariſe 


from the words of the Law : So in crimina! , there 2re Actions | 


ariſing from the parity of reaſon, or at leaſt, which inferring guile - 
in ſome degree, are {uſtain'd with us,.#ayquam erimine in ſuo gene- | 


Fe. 4, The doing what: may tend to-miſconſtrut, or raiſe jea--. 


loufies-, is expreſly declared puniſhable by the 60, A 6, Par. | 


2. M, whereby it ts declared , thatſuch «s ſow evil reports., tend- 


ing thorow raiſing ſuch rumors, to ftirr the hearts of the people to [e- | 
ditien, And by the 9.. 4 20, Par, F, 6, Itis declared , that * 


by the former Laws , every thing was declared puniſhable , which: | 
; 


tends to (editiow , and diffention-amongſft the people, And if 
endeavou:s be puniſhable , much more ought tendencies - fince 
tendencies are expreis deeds,” Nor hath the Jude more latitude, 
nor is he more arbitrary here, then he, and the inqueſt both are, 
in judging what is arte and part ; for that is determined by no Law: 
and becauſe it - could not-be determined, therefore a lybe!l 
founded upon arte and pa:t in general, was ordained to be ſuſtain- 


ed as relevaat by- our-Stacutes, . 
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V, What perſons may be puniſhed' , or are capable to com: 
mir Crymes ; will be clear by determining what perſons are 


not capable , and whether a minor may be puniſhed tor a 


Crime,- is contraverted amongſt the Doctors 5 and for clear- 
ing of the difficulty , we muſt diſtinguiſh berwixt ſach 
Crimes as-are committed by contrivance, & dolo malo, And 
in theſea minor is to be puniſhed , if the do/e can be proved , /. 
wn, God, fi adverſus dotem, Theſum of which Law's, that #4; 
Minor deliquit, per dolum reftitutio non procedit , ſed ubi per culpans 
3bs ſubvenitur e per reftiturionem, 2, In Crymes againſt the Law 
of Nature , ſuch as Murder, 4'9-inor, is lyable though not co the 
ordinar puniſhment, but in meerly ſtatutory Crymes, ſtich as uſuty, 
foreſtalling of Mercats,&c, He 1s not ar all'to be puniſhed, except 
»bi malitia ſupplet atatem , which , becauſe it is: not preſumable, 
ſhould nor: therefore be inferred ', but from very” pregnant, and 
— probation, And ſeeing arte inall Crimes, ſeems to - 
require judgement and contrivancez it would appear, that though 
the Crime it ſelf were puniſhable in minors- : Yer arr and part 
ſhould nor, ſeeing that , in effe@t, depends upon Ads of the 
judgement'z- wherein minors may be miſtaken; becauſe of their 
fragility, and leſ$age - and thus Fohbn Rae was not put to the know> 
ledge of an inqueſt}, for being arte, and part, of thete , becauſe he 
was not the principal committer , bur wear 'alongft with his fa- 
ther , and was not paſt 'twelve years of age, 7, Fanuary 1662: . 
3. Thougha minor be puniſhable where he is pubertati proximas, 
yet he is to be puniſht more meekly ; and thus the Viſcount of 
Frendranght, was put to the knowledge of an Inqueſt, for being 
acceſſory to the away-taking and privat impriſonment ot Gregory, 
though this was a ſtatutory Cryme, And thus: Midlton , and 
Machan were put to the knowledge of an Inqueſt, 26, of Anguf 
1613, and theg, of Merch, 1671, Itwas tound after a moſt con- 
tegtious debate , that two boyes ; the youngeſt whereof-was not * 
twelve years of age , ſhould go to the Lhevicies of an- Inqueſt, 

for caſting down of a houſe at their fathers command : albeit it 
wasalledged ,. that-this at was not of ics own nature criminal, as - 
| murther, - 
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murther , or beſtiality , bur ips gyile depended upon circumſtances; 
hich minor Were Dot gbll i EF Wee houſe beloag: 
ed to theit father; , of which, rhey were informed , and ſa wer 
not guilty. There are Jome. Grymes alſo, wherein minors may 
be puniſhe , and are repute majors, "ef fitionem jwris ( according 
tQ the opinion of ſome Lawyers ) {ach as fornication , adultery, 
ſodamy. , ..&: omniq; delifte carnis y becanſe the guilt there cone 


fiſts in the commiſſign of the faſt , and. not ina contriyance, ang | 


ſo minors. may be equally guilty of theſe Crimes with ma- 
jors, Yet I differ from theſe DoQors in this , for Gacethe come» 
mitting cheſe Crimes , may be. occalioned, by levity., and/va- 
cillancy of jadgement.in minors - and ſeing furious perſons would 
not atall be puniſhed for ſuch Crimes, I do think the age is tome- 
what tobe confidered , even in theſe caſes, and that minors are 
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not to be as ſeverely puniſht, as majors z ſeing they are noe of © 


ſo ſolid a judgement as theſe are, I find, /ib, 3, Reg, Maj. 6.32, 
S. 15, And in annet. 100, ver, 3, 6, 41, ib. 2, _ a minor” is 
not oblieged to anſwer for any, Cryme by which he may loſs life or 
limb, Aad a caſe is there cited betwixt His Majeſty and the Ab- 
bot of Parbrath,annot,e,13,v.12, And Skeey cites for thisl, pes, C, 
de autorit, twt,& I, 1,8, occiſoruns ff. ad 5, C. Sillan, & Cap, 2, 


de delift, puer. extrav, Thereaſon ſeems to be , becauſe a mi- | 


nor-may ( being purſued whilſt he is. minor ) omit-ſomedefence | 
competent to him, And fince a minor is. nat oblieged ro debate | 


de hereditate paterna, whilſt he is migar z much leſs ſhould he 
be oblieged to defend. in a criminal purſgit;, bi calere. juvrencly 


poteF dicere vel tacere quod ei nacere pore ſt. - So thet it ferms,, thae ; 


albeir.a rhinor may be puniſhe for (eyveral Crymes' committed by 
him when he was minor , yet is he not oblieged to: anſwer far any 


till he be major, But yet inthe Viſcount of Frengravches caſe, it | 
was fqund- that a minor was oblieged to. anſwer toan inditenent | 


evet curing his minority: But whether a-minor contefng will 

be reſtqred againſt his confeſhon , is tully debated inthe title con- 

Feſs10n, | 

ww Such as commit any Cryme whilſt. they ſleep, are com- 
| Ly pared 
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Of Crymes in General. 1s 
pared to- Tafants ,-Lf, ſerves $, f fornivarins ff ad 1; wutliam 
and therefore they are nor punilhe , except hehe "Ea have 
enmiry agziaſt che' perſos killed ; or that fraud beotherwayes 
preſumable: quo cſv, they may be punilkt extra ordivem, Farin: 
Ln -Such av: are drunk , are ſometimes for want of o/c, 
4nd malice ', more tnzekly puaiſht than others ,  eſpecial- 
ly if they-were cheated upon defigne , into thac condition by 
others, And in this caſe the Law diſtinguiſheth znter ebrios, 
who are rarely drink , & -6r:0ſos , who are habitually drunk : 
for theſei laſt ſhopld be muſt ſeverely punithe , both for their drun- 
kenneſle, 'and' for the crimes occaſioned by ic, But ſuch as make 
themſelves drunk upon defign ro excuſe or leſſen thereby the guile 
they are to commit, metit no favour, and ſuch as knew they were 


- ſubje& to extravagancy in their dri k, merit as little, Cabal,caf, 297 


Ihave not in our Law tound drunkenneſs to defend in either caſes ; 
And it was: repelled in the purſuireof murder purſued againſt the 
Laird of Spor and Doxglas , for killing Hoom of Eccles, Anno, 1667, 
Yet Ethink that in fome circumſtanciat caſes, the-Council may mi- 
tigat the Sentence upon this accompr; -':. But itis never adefence 
againſt the relevancte : Such as arefurious; are not in the.conſttaQi- 
onof Law, capable toconimita crime, : Sfar,'2,, Rob," 2; for the 
Law compares them to infants, or to dead men, lege fiquis ff; de ac- 
quirend, hared,' toſuch asareabſent, 4, Jed; fi. f. de 3njuriis,” and 
makes them to beno moreguilty becauſe of the:crime they commit, 
then a ſtone from a houſe, or abeaſt is to berepure guiltyand puniſh- 
able forthe wrong they do. 244m {i paxperiemPpecns dederit aut texe- 
la ceciderit, l, 5, fe. ad, l, aquit: and the Law commilerars fo far their 
condition, That :t'expoſtulats with ſuch-as would purſue themfor a 
cryme; & non exigas penas ab eo,quemfati infelicitas excuſat, quiqs 
furore ipſo ſatis punitur, |. Infans ff, ad, 1. Corn, te ficar: they are ex- 
cuſed by their own misfortune , and ' abundantly © puniſhed 
by - their own fury > but ſince the Law prote@s turious per- 
ſons from puniſhment , becaufe they want all judgement; /, 14, 
fe. de officio prefid., It tollows naturally , that this _ 
edge - 
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ledge ſhould*.bequly extended to ſuch” as ate. abſolutly furious! | 


2; It maybeargued, rhar fince che: Law grants a total impuniry ee 


ſuch as are abſolutely furious, that-therefore it ſhould by the rule of ! 


propartiens, leſſen and moderat the Puniſhmeats of fuch, as though 


they are not abſolutely mad, . yet are hypocondrick and:melancho- 


ly-to ſucha degree; -thar it:clouds their reaſon;' © qui ſexferm dliquem | 


habent ſed diminatum;,\ which Lawyers call ;sſe#i«, and'tlie Greek 


pegwrrs 3, That ſuch as ſhew any a&s of reſentment, or revehge, in | 


the wrong they do, may be puniſhed'withſome degree of ſeverity * 
ſince they ſhow ſome deeree of judgement : Bur yet. the Patlia- * 
ment of Pari-is juſtly condemned by all Lawyers, tot having cauſed ” 
execute a mad man, who had killed one that had'iſtruck. him cwo | 
dayes before, but ſince he did-ſhow memory and revenge in that aR, * 
he might have been puniſhed juſtly ro tome moderate degree, 4, * 
Since there are ſome mad men who have lucid intervals, whole ; 
fury has its tides, and waxes and 'wanes , like themoon- upon / 
-which it depends; ques farer, ftinzulke '{uis wariatis wicihus ; 
accendit, 1,14, ff. de of ficis prefidis, thattherefore they ſhould *? 
be thought capable to commic crymes when they are in | 
heir lucidinterval z bur not when they areagitated bytheir fary, i 
Bur here icmay be doubted, whether the crymes .commirted by a ' 
.mad-man who has lucidiatervals; Thould be.perſumed to have been 
committed by him when he was in his fury, or in his lucid intervals, ' 
and the general.conclufion is, that though every man be preſum's ? 
to be ſound in his judgement , - till the contrary be proved, quis | 
qualitas que ineſſe debet , | inefſe preſumitur'.; CAltiat fraſump, | 
.1, Yet,: when a man is once proved to have been furious, the Law | 
.preſumes that he ſtill continues furious, til} checontrair be proved, 
.tor madnefs.is but too ticking a diſeaſe z and is ſeldom or ever cu- * 
red, And-this preſumption ſhould rather hold in the committing of - 
.crymes, | then in any thing elſe ; for the — of actyme, 
'looks 11ker the madneſſe, then the lucid intervals, Andyer if my * 
.opinion were of authority enough, I would |:mit-this rule in two ca* 
ſes, 1, It the -madneſſe had fixt to an. ordinary interval, as : 
.the hight ot:the moon in lunaticks , 1 would «24 gy— if the - 
ryme 
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Of Crimes in General, 6 
'Cryme were not committed at that: time, .jt behov'd to be pre< 
ſam'd it was committed in the lucid interval, .2, If the perſon 
affended was one againſt whom the offender had- prejudice in 
his lucid intervals., or.before his madneſſe, or if he ſhew any 
wic or contrivance in.the execution of the wrong he did , 'I 
would preſume, that the oftence-was committed ia the lucid in- 
teryal : Burbecauſe the Crymein theſe caſes would befounded 
upon preſumptions, I.chink the puniſhmene ſhould be leſſened 
-ypon that.accompt; and.podlibly that Judge would not be mech 
miſtzken who would remitſomething of the ordinary puniſhment 
in all Crymes gommitted,, -even wheie the lucid intervals are 
clearly proved: ftor-wheremadneſle has once diſordered the judge- 
ment, and much more:whete it recarts often, it cannot but leave 
ſome weakneſs ,, andmakea man an unfic Judge of what he 
ousht-to do, eſt rantum adumbrate quies , intermis[io, ſed: non re- 


n | ſipiſcenti« integra: Andas our proverb well oblerves, evce Wood, 


ay the worſe. | 

Te is ſtatute by the 24, Chap, Srar, 2, Rob, 2, That amad 
perſon ſhall be kepe by his friends, and it he commit any wrong, 
it-ſhall be .impured to his friends, and -keepers., huc:chough 
-theſe-may be made lyable civily for any.damanage the futious man 
doth, as a Maſter is in. Law liable for'the prejudice done by 2 
wild beaſt , which he keeps, yer it weretoo-ſevere to puniſh 
them corporally for the-murders., and other es which-he 
commits , except where they are commanded by the Judge to 
* keep him exaQtly ,- which ought not to be extended againſt ſuch 
? asareonly bis Curators, or neareſt of kin; Bartol, 44 1, divus, 
It is generally agreed to by Lawyers , thatfurious petſons 
commirting a Cryme in their fury , cannot be puniſhe for it, 
though thereafter they recurn to themſelves + for in 'puni- 
ſhing Crymes , the time of the commiſſion is'to be confider- 
ed z though Feſor, Tiraquel, and ſome others are of -opini- 
on., that if the Cryme was very atrocious , 'the mad man reco- 
vering, may be puniſhed, _— this they inſtance —_— 


1: Of Crimes ta General. 
of.Caftile,, who puniſhed yeith death, a man-who had in- his 
14, ; di officie prefidis... But the inſtance is founded upon the' 

aſhonota woman; and that Lawſpeaks only of Crymes com-- 
mitted io 2 Jucid interval. And eas\Caballur thinks ſuch 


a pugiſhmenc-neceſlar ,_. for: ſavisfying the diſcipline pf the: 
Church ; Lfhould rather think, 'that the'Chu:ch ſhould of * 
all other ,. leaſt puniſh thatrrmisforiune', it being againſt Chri-- © 
ftian charity, to add afflition tothe aflied.. And it were btu-: ' 
tiſh-fos Chucch-men to be more feytre , they the madne(s it' : 
ſelf was-,. which wasſo charitableasto.take its leayge, As a man * 
ſhould. not:be puniſhed in his health ;. for what he did when he+ | 
was mad; : fo upon the other hand', a man- who.commitred a * 
Cryme in his health , ought not to-be puniſhed bodily , it he* * 
thereafrer tyra mad :: for then he is noe ſenſible: of: correRi-* 
on.,. Which is one of che greatdeſignes of puniſhment;. - And ro+ | 
Puniſh him then ,. were to endanger hisſoul : nor woufd-thes ; 
people be deterred! from: vice-,.' but would rather be troubled 
with paſſion at fuch a ſpeRacle - bur yer he maybe puniſhed: 
is his goods ,. Clerws queſt, 6, tells-us of one' who' was {courgs: 
cg. for periuty:, though ir was-alledged he: was mad-,] bur this © 
lIaſſcems:ra0 ſevere , for the reaſons foreſaid ; and fince a mad © 
190/00 ktupones abſent ,:'iv may be juſtly-doubrted , whe-! | 


ther he-may- Stocefl'd during hismadneſs , tora Cryme come: * 
micted by.hilm While he was in -health,,. even in order to the irſe | 


fliting« pecuniary puniſhmraz : and thathecauſe abſents can-: | 
no&:hy, ous Lawbe try/dicriminally 2+ and becauſe, 'mad men : 
cannot inform their Friends or Lawyers, fo as they may pro-: * 
pon their juſt detetces,” Bur fince abſents may be tryed for | 
Treaſon, by: the: late: Act;, it: would therefore appear , thar © 
mad meamay- be likewifeaccufed for: Treaſon during their mace: | 
neſs 5: It: mey, be. likewiſe doulred it:he who uſed any'means 

to;-make; him{clf mad: atter bis ſentence , may not be put to 

death ,; notwichRanding of:his madnels, ſince that madnefs was 

occaftoned; by himſelf, and: fo ſhould rot diſappoint the Law. 
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Of Crimes in General. ro 
Bit Clawiqu2ſt,0 6. "is of opinion , that it ought to defend him 
from all corporal puniſhment, and Cabalus Caſu 298, num, 27, 
is alſo of opinion ; that eyen he who commits a Cryme whilſt 
he is mad; though he himſelf occaſioned the madneſs , yet he 
i$ not to be puhiſhed by the ordinar puniſhment , forthe Law 
doch nor preſuttte thac they made themſelves furious upon 
defign, | "9 
IX. Whether a colle&ive body of people, or univerſity, ſuch 
23 aBurgh,or Incorporation, may commit a Crime, ſeerns debate- 
able: And H/pian. ſeems to deny it /,fed & ex dolo ff. de Dol, Mal. 
whoſe words are, fed an in municipes de dols detur aitio,dubitatur, 
eg0 puto , ex ſuo quidems no#s poſſe dare, quid enim miunicipes facere 
oſſunt, But I conceive that we may clear this point by theſe po- 
firions , 1, That properly Incorporations cannot commit a 
Crime z for they are jus, no# perſona, 2. Crimes which 
conſiſt in omiffion , may be fixed upon Incorporations,, as if 
their Magiſtrates omit what the Law commands, Z, Fu- 
benius CE, de Sacro-Santt: Ettileſia & |, ft procuratorem , 
mandati, 3, In theſe things which are proper only to be do 
by Incorporations , ſuch as iti making AQs , raiſing, wm 
afing unlawful Judicators : Incorpotations may be ſaid to be | 
onilty of whar their Rulers commit '- Conſtit, freder, de tat, 
& conſult, 4. Even theſe Crymes which are ordinuly come 
mitted by privat men, ſuch as Murder, Oppresſion, &c, are 
in Law ſometimes charged upon the Incorporations ; if theſe 
things be done by command of the Rulers, /, Hetum, ff, quod 
metas cauſa, 5, No deeds of the Magiftrars can infer a Cryme 
againſt the Incorporation , except the body of the people con- 
cur : for they repreſent not the people in their Crymes, butin 
their Government: and they were not impower'd in their ele- 
ion to commit Crymes , /, {7 procurator S, Celſus ait, ff. 
de condit. indebit, 6G, It one man oppoſe what may be a 
Cryme , then the Incorporation cannot be guilty ; for 
the univerſity there cannot be ſaid to offend : fince all 
D 2 con- 
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concui'd not-, . &. iv. damn vitande ',. potior: eft-conditio ne» 
artis. ii", Te 511 
, How far Incorporations. may. be. puniſhed , .may be likewiſe: 

clear by theſe poſitions, 2,. The yg. keg offending, 
may. be ordained to reſtore ,..in ſo*far as they got advantage, ' 
I. Mctuw autem. ff, quod 'met. canſ, &.1, ſed & ex-delo ff. de | 
dit.; mal,” 2, Jatheſe Crymes wherein the fathers may be pu« ! 
niſhed with the.children ., ſuch as Treaſon , . Incorporations-! 
may , be likewiſe puniſhed, for their. innocence is not more fa« | 
voutab'e, then that of Children, Barro/,_gives ſeveral inſtan« | 
ces ,, where Towns have. been for Treaſon condemned. co be. : 
plow:d, 3, If an Incorporation offend in doing things that are : 
only proper to be done by Univerſities, then the Univerſity may * 
be puniſhed, by confiſcation ot a part-of their common-good: bur: 
if an Univerſicy ſhould proceed ro commir.a. Cryme , which is * 
uſually committed by private perſons, ſuch as the going with - 
diſplayed Banners to oppreſs their neighbours,. then. as the | 
deeds of privat citizens cannot wrong.the Incorporation, fo nej« | 
ther can the deeds of their Rulers, And Bays, isof opinion, that © 
it;tht Incorporation be fia'd , , ſuch as are innocent. ſhould not be + 
liable to pay any part of it, buc it ſhouldall fall upon the ators, ./ 
Arg, 1,1, f, de Magiftr, conveniend.. tor they were not ime! 


powered-in their'eleRion ta commit Drymes,. as laid is,.. : 
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 - Thedivifionof Crymes; 
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7 Crymes are publick or privat; ' 
2. Ordinary or extraordinary, - 

3 *Capitalor not capital, . 

4 Occult or manifeſt... 

5 Atroctus0r not 4abrocius, | 

6: Statutery and ſuch as are -not puniſh'd by expreſs Statute.” 


"\Rymes are divided by the Civil Law, into publick C : 
C; and privat G— publick Crymes ce0:dolind oo be 
theſe , which any-privac perſon may purſue, for publick re- 
yenge , and whereof-the puniſhment is ſtated by-an expreſs - 
Laws S. 1 ; inflitut. depubl, jud;:- And a privat Cryme which 
none can- purſue, but the party injured , and which is not de- 
clared to be a publick: Cryme by an expreſs Law, . Burt many - 
of the DoRors , .do of late conclude , that all Crymes which 
are puniſhable by the Statuce of any particular Countrey, are 
eo ipſo, to be accounted _—_ Crymes, . tatuta enim ſunt loges 
judiciorum privatorumBal. adleg.-ult Cod, qui teftafac, poſ ; Yec 
this appears to bea miſtake., for if a Statute ſhould allow-any. 
perſon whatſoever to- purſue the Cryme , therein forbiddeh; 
that Cryme would be doubtleſs 2 publick Cryme z for the true: 
notion: of a publick Cryme, ſeemes to be that , wherein the 
Common-wealth is immediatly concerned either by Intereſt, or- 
Example, by Intereſt, as in Treaſon, or coining of falſe Mo- 
ac. by Example, aSin Murder, Witchcratt; &c.. __— 

| chough. 
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though the Common- weaſth be not immediately concerned ; as 1 


a body , yet every particular perſon of that body is concerned g 
becauſe he who committed that Cryme , :may commit the ſame- | 
again , & ſemel malus , ſemper preſumitar malus, in codem ge- | 
nere malitie, So that every ones having poyer to puriuvea ! 
Cryme, or a 65 ny publick & by an expreſs | 

4 


Law , are not the true conſtitut;ve differences, berwixc a pub-' * 
lick Cryme, and 4private z but are only the effecs there= 
of - for when the Kingdom, or State , \doth- find that any 
Cryme, is of dangerous, and univetſal confequence, then they 
allow, very juſtly, that every privat man'may accuſe, With us : 
in Scotland, the veſtiges of this diſtinion /, +; are:yet to be * 
ſeen for , albeit his Majeſties Advocat may'purſue without the | 
concurle of the- party injured - Yet no other perſon will be al>- 
lowed to purſue any Cryme, niſi ſwam vel ſuorum inJuriam © 
proſequater , _and«chat every privac perſon ,'- may nor purſtic in 
all Crimes: z-isclear 3 from c, 2,' /ib; 4 Rep,” Maj, where in 
 Freaſon, it is: ſaid, that/every man may purſue, which had 
been unneceffar, if every perſon might purſue in every Crime, 
and thus M< cal having rai(ced Letters in his own name, 
againſt Charles Lindſay, for killing his 'Bather, in Fuly 1668, 
the Jaſtices would nor ſuſtain the purſuic-at his inſtance, be-= 
cauſe he could not prove "that the was ſon to the defun, and 
fince his 'Majeſties Advocat, repreſents in all criminal pure | 
fuits, the publick : andas it is/preſumeable, that he will noe | 
refuſe his concurſe, ſo he will be puniſhed, it.he refuſe the [ 
ſame, Ir were therefore inconvenient, and unneceſſary , that | 
every Privat man/ſhoald be allowed the liberty, of purſuing | 
Crimes,in which he wete not intereſted - this diſtinion is much | 
abuſed in the Books of Reg, Maj, Forin them publick Murder is | 
defined td be that, which is committed by ftorethoughe feito+ : 
ny +. -2nd private Murder,” whichis committed withouc being | 
knowwtre: any, but the perſons who were complices, fat. Mal* | 
£0M,2.7,15, | : 
11 The Civ:l Law, likewiſe divides Crimes in ordinary, and ' 
7 EX- | 
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The droþon of Crimes. _ 
extraordinary LY eftraordimnary were theſe: wherein che Law: had 


2ppointed ho particular pudiſhment 3 ordinary! crimes were ſuch 
2% Pe poeihle by of ary pain; decermined by the'Law, 'and” 
was thetefore called orimwen hegittionnm, REEL, 

Ht. Crimes arelikewiſedivided, into ſuchas were capital, or 
noteapica},. ' Capiral etimevare (uch, as arepanifhible bydeath, 
baniſhmene;' or lob of liberty -- fo called acapivis diminiitione ; 
but with us theſe crimes 2reonly called capical, which-2reipaniſh- 
able by-loſs-of life or limb. | WEL no IG | 

TY, Crimes areeicher occult, or manifeſt”: occult crimes are 
theſe, which either are occulr of their own nature, as Hameſuck 
en; Conſpiracy, Adultery, or ſucly as are occult by accident, ſuch 
as Marders/ coinmitced -by Tnn-keepers upon their Gueſts, . 
Thongh murder of irs own nature be not occu't , fince it is oft-"- 
times openly. committed, This diviſion-is conſtdered by Law- 

ers, either in order to probation. z becauſe in occult” crimes 
eſs exact probation is accepted:And thus with us the being rob'd 
at Sea was found probable by theſe in the Ship, bec1uſe no other 
probation could be had there, And it is againſt the intereſt *of 
the Common-wealth that Crimes ſhould paſs unpuniſh'd - Or 
they conſider this diviſion withreſpe@ to preſcriptions,becauſe ic” 
is debated whether when aStatute appoints aCrime to be purſu'd 
betwixt-and ſuch a day; that time-ſhould run in occu't:crimes, 
from the time the crimes was committed, or from the time it was 
known, In occult crimes alſo, totture is admitted rnore eafily- 
then in other crimes, 

V.- Crimesare divided inſuch as are atroctous,.and (uch as are 
ndt, Atrociouscrimes are theſe wherein the guilt is very great, 

VI, In Seotland,crimes are divided in ſtatucory,and ſuch as are 
not puniſhed by an expreſs Stitute, as common Adultery, Be- - 
ſtiality, &s, AndaJbeit it was controverted in the Lord Reyx- 
touts cale, Fan, 1666, that the poynding of Oxen in the time ' 
of lIabouring, could not be accounted a crime, becauſe it was not 
declared puniſhable by an expreſs Statute; yet the Juſtices found, . 
that eo#pſo.it was forbidden by a Statute: It was in ſo fara _=_ 
cauſe - 
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+ becauſe. Anthoricy. was: thereby concemned, eſpecially having 
been formerly declared a crime by che Civil Law, + Aad iewere 
, uareaſanable.to think thar Adultery, albeir ic be. not.notour, 
. hould bea crime, albeit its penalry is not expreſt by a Sraruce, 
And with- us eſpecially of- old it -was moſt ordinary i to forbid 


' , crimes without expreſs {anRions, as may be ſeen in. ſeveral As, 


of Parliament: Likeas by the Civil Law, extraordinary crimes 
. were declared to be ſuch, as were forbidden by Law.,, but where 
the penalty of the Law was not determined , from all which ic 
appears;thac the eſſence of actime conſiſts in its being forbidden, 
and not-in having its puniſhment Rated by an.expreſs Statute, 
.though.I wiſh it were otherwiſe, j 

What Crimes are called Crimes of the Crown, or-Pledges 
of. the Crown, is treated largely Title Regalities : W har Crimes 
are called Crimina excepta, .is declared in the Title Treaſon, 


$602: GS POIROT Ir ns ofa 9219's, 


Gun + wwe 


_ 
6 O04, TL Bunge =: 
Blaſphemy. = 


Mic att. 4 "ever ” Coe FX —& * TY --_ 


——_— —— 


3. What is Blaſphemy? © 
The ſeveral kinds of Blaſphemy, 


Whether Ignorance, Repentance, or Railery be good defentts 

againſt the puniſhinent, Fe | 

"What 'is the puniſhment of Blaſphemy., by the camtmon- 
Law, © | 


What by our Statutes * = 
'Curſing of Parents, and ſwtaring, how puniſbed® 


Laſphemy is' called in Law , divine leſe Majeſty , or 

Treafon 5 and it is committed either by denying that 

of God which belongs to him , as one of His Atcributes : 

or by attributing to him that which-is abſurd ., 'and inconſiſtent 
with his Divine Nature, ; 

1I. Theſe who ſwear-by the Head, 6r Feet of God, ate 
ouilty of this Crime by the common Law, c, 51, ſi quis per det 
capillum 22. queſt, 1, wvidentir enim ampledti anthropomor- 
phitarum hereſin que membra deo tributbat : By that Cannon 
they are alſo puniſhable , who delate not Blaſphemers, Albe- 
it regulatly what is ſpoken in paſſion be more moderately puni- 
ſhed , yet it leſſensnot a Blaſphemers Crime., Hoſtien, tit, de 
maled except he ſpeak at ſuch arate, as clearly indicats that 
he is furious ,. or ſomewhat diſtracted : or if he recoyer him- 
ſelf, and teſtifie immediately his contrition ,.'thas Socix. relates 
conſilio YO2, that a Jew who had denied the Onmmipotence 
of God , was abſolved from a purſgit of Blaſpheniy ', be. 
cauſe 'he 'immediatly threw himſelf upon the ground , and kift 

E- it, 


"8 Blaſphemy.. 


it,, and teſtified ag extraordinar horrour, which Lawyers ſay, 
75-an extraordididr puniſhment; and: oftentimes exceeds the 
fear of Death. And. there are ſome. Lawyers , as Abbas &: 
felin adcap. 13, de jure jur, who conelude , that either he 
who blaſphems pa fonatly , is unlawfully imployed when he | 
falls into that paſſion , .'as in playing. at Cards , Drinking, 
-_ __ m n _— —_— en his Crime : a x 
e be honeſtly employed , as doing-buſine(s, .treating for his - 
Friend. , and then if he blaſphemeonly ia paſſion , i” eflens - 
his guilt , and. ſhould. mitigat his puniſhment : but why ſhould : 
paſſion excuſe Blaſphemy more then Murder ;.. if it benor* | 
becky þ.ehe. { canngr oe repaired by Repentance,, 4 man be- . | 
ing. killed , but the fault in Blaſphemy may be extinguiſhed - | 
by Repentance,.- | : 
III;: Clar#sthinks that theſe who Blaſpheme in jeſt are to - | 

be leſs ſeverly puniſhed ;- and that Ruſticity mitigats. the or- 
finary unſhment in this caſe z bur-Gorhofredvs 15,, 25 tothe | 
at 0 a Cpnecaty objoipn, becauſe Ruſticity excuſes noctromy... | 
the knowledge of. the. Law of Nature , much leſs vf God, . 
but.$hey may. be reconciled thus, that open groſs Blaſphe- 
my ,- is Equally puniſhible in both , but not conſequenrial-and 
indire&-Blaſphewy., .as it a Countrey-man ſhould erre-in the . | 
Perfons- of the Tries , which ſome j7emor High-landers are - | 
ſo. ighorant' of , as not. to: know , thoſe ſhould rather be 
pitied then puniſhed , except they add obſtinacy to Blaſphe- 
ON: Cabal. caſ.2 "SR 


-' The puniſhment of Blaſphemy , is Death by the Law, | 


Nov,. 77, bythe Canon Law 3 - Publick repentance for the |} 
Brſt fault , and the ſanding at the Church Deor , with an in- - *! 
famous Mitre , or Paper Hat for a relapſe, | 
© Y BY: our: AQt 21, Seff, 1, Par, 1,.C, 2, Blaſphemy, . | 
Railersagainſt God, or any-of the Perſons of the bleſſed Tri- 
nity , ſhall be likewiſe puniſhable by death , if they obſti- - | 
natly continue: therein, , From which AR it is obſervable, . 

I,: That this Crime can only be tryed before the _ | 


Blaſpheny.. 
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It may be doubted, if with us perſon who ſhould call hin 
ſelf the Son of God , or the Meſſias , could be print 
'blaſphemergand it is faid thattheParhament of England ke 
the could not : and therefore Fames Nailor was only ſcourg. 
ed fo: this Crime, Yet I think he could be reached by our 
foreſaid AR, as aperſon who rail'd upon God, and the Trinity, 
For to make our ſelves equal with them, is ro rail againſd., 
and vilifie them, 

VI. Curſing of Parents., viz, Father, or Mother ( but no 
others) is puniſhable by death, it they be paſt ſixteen, or ar- 
bitrarly if they be below ſixteen, and above puniſhable, (vid 
et. parricif) AG 20, Par, 1 . Sefſ, 1,Ch.2, 

Juſtices of Peace are by the 38, Ad 1, Par, Ch, 2, to pu- 
niſh ſuch as curſe and ſwear profanely , and exact from a Noble 
man twenty merks, a Barron twenty merks, a Gentle man, 
Heretor , or Burges ten merks, a Yeoman fourty ſhilling, 4 
Servant twenty ſhilling , a Miniſter the fifth part of his Stei- 
pend, and the Husband muſt pay his Wifes fine , ergo regula» 
riter, the Husband is not liable for the Witfes fine, it there be 
no watrant therefore by Statute, By the 16, At 5, Par. 


E 3 2.M, 


 Blaſphemy: ; 


phone orary.,... By the.10 AT Par. 7:F- ſweat- 
hemers ar to be puniſhed by the M iſtrats, and if 
oP y .the'Privie Council, . Nor by this Aa”, that 
'Womenare to be pyniſhed in penal Statures, canform to their 
'Blood , and they; Tacbinds qaal quality z . that is to. ſay, .conforne 
xocheir Blood ifpnmaried, or to their Husbands quality if ma- 


men who. have precedency according £0 their Bicth”, though 
maried,- as an Eatles _ when maried to a Gentle man, 
Lid = © who. have precedency by a Patent,, above their Huſ- 


cedency,. though maried.” 
' The Juſtices did; in May 1671, finea Woman in Dumfreis, 


Ya, 


e.the fearing: CONE are to be fin'd, but thir- 


$a. . and therefore may ' be doubred', wheelicr theſe Wo-. 


bonaequalicy ; Hine not be. puniſhed xccording, co their pre-: 


S 5 9 mers! fordrinkiog the Pevis bealch, but. did not find i it . 
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1* The definition of Hereſy. 

2> Whether Invocation of Spirits be hereſy; 

3" The puniſhment of goth, . 

4: Feſuits and trafficquing Prieſts how puniſhed, | 
5*\ The ſpecialities ontroduced in puniſhing this Crime, 


HE is committed, when a Chriſtian owns pertinatiouſly ” 


errors condemned by the Church, TI ſaid when a chrifti- - 


an own'd them, becauile Pagans: and 'Mahumetans are not © 


*puniſh'd as Hereticks,. Simancas de hereti. cap; 31, num, 3, for 
theſe are enemies to our faith in general, anderre not in parti- 


cular points of it, © I faid who eri'd pertinatiouſly, becauſe 


ſuch as etre ignorantly, or as having err'd peryetſly., . do noc 


Py 


eres adhere to their errors arenot to be eſteem'd 


reticks, * And this repentance'is tobe receiv'd-any time, 


evenaſter ſentence to ſtop the execution, Carer, fol, 642. 


- <Except they haverelapſ'd intheir Hereſy; for their ſecond fall ' 


is not tobe taken off by -repentance, but though their repeh- 


rarice ſecures them againſt death in the firſt tall, yer the are yo - 


be puniſhed by perpetual Impriſonmene, Igneus: in:-1, fad * 


Sillan: Cook, hoc. tit, 


TE. Though ſome make the adoration;and-invocationofSpirits - 
to be Hereſy, yet others. do more judiciouſly.determine that-if 


theſe devils be ihvocked to reveal things to-come, thenthat in- 


vocation is of the nature ot Hereſy,tor that is to attribute omni- - 


ſcience to the Devil, which is one-of Godsatttibutes, buriif the + 


Devil 


> 


20 Of Hlerefie. 


Þ, 
Devil be invocked for a particular end, or intereſt, ſuch as that 
he may learn the invocker how: to preyail with a miſtriſs, or 
how togain a Princes ftayour, in theſe caſes the inyocker is not 
ro be call'd a Heretick, Clarws, Y, Hereſis, num, 25, but nei- 
ther do's that diſtin&tion pleaſe me, for ſuch as invock the D&- 
vil are not properly Hereticks, eſpecially it they have renoun- 
ced their Baptiſm,for there is no reaſon co call chem Hereticks 
wha not wy erre in the faith , but have renounced the faith 
intirely, and as Pagans are not Hereticks becauſe they worſhip 
falſe Gods, ſo neither ſhould they who morſhip the Devil, agd 
theſe who have renounced their Baptiſm, far they. are in the 
ſame cenditian with theſe who were geyer baptized... : 
III. The puniſhment of Herebie, in the opinion'of the Dg- 
ors, is to be burnt, and confiſcation of the Delinquents 
Moveables, Clar, num, 13. But by the Law of England, He- 
reticks are only to be burne if they will not abjure, |S 
- By our: Law Herefie. was in the 6r@& inſtance try'd by, che 
:Chnrch, and the Secular power did not meddle to condemn 
- Hereticks, ' till they were firft condemned by tbe Church, Fg, 
x; Pay, 2.4. 28. In which it is ordain'd thaz the Bilkogs 
-ſhall inquice into Herefie, and ifthey be tquad, that. they, 
puniſhed as the Law of the Holy: Kirk requires:*s and if it mu- 
ters, that Secular pewar be called in ſupport |. and helping of hal 


. Kirk, $ £24 5 
From which A& it is obſervable, firſt, that the Kirk was 
Judge to Herefie , 2x primainftentia , ducing Popery;-.,and 
this-is conform to thetopinion of almoſh all the Doors, who 
think herefierrimen mere Ecolefeatticam, Algin, int. t.. au, 
37. de-offic, ord, but they juſtly conclude, .-as in this Stature, 


-that thecognitioa belongs to the Churth, and the x ment / 
tothe Secular Judge; and this Canoniftscaly ne : 


cum brachio Secxlari:: and Clarss do's toifarappropiae thigary- 


alto the Ecclefiaftical' Judge, that be allows notſo.muchoohe | 


Secular Judges the power ot witigating the puniſhmensr and = 


yet gow the Juſtices are Judges competent, in prima inſtantia, 


-- 
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Of Hereje. 


to ſuch as hear or ſay Maſs, bur the reaſons, becauſe ſuch are 


isgeaeral.condemn'd by the Church, as guilcy of Herefie, and 


yet the Popiſh Church are ili Judges to the Proteſtanes, 
thogh they be condema'd in general as Hereticks , for the He- 
reticksare try'dand condema'd fitit by the Eccleſiaſtick Judge 
amoag them, 7 1 | 

- The ſecond thing remarkable in this A&, is , that amongſt 
Eccteliaſticks, .the Biſhop is the firſt Judge in Hereſie, which 
is al(o conform to the opinion of the-Canoniſts, Clar, h, r, 


wn. 5. . | | : | ; 
After the Reformation, ithere. was a' Qonteflion of Faith 


made, -and'is ſet down by King Faxes in his firit Parliament, 


3l 


and Ratified A# 4, And they who profeſs not the true Reli- - 


gion may not be a Judge (but this is not extended to Here- 
table Offices ) Procurator, nor Member in any Coutt, Fa, 6. 


pe. x.c.9,. and ſuch Church-men as will not ſubſcribe that 


Confeſſion, are deprived, F., 6, Pa, 3. AT 46. and all ſuch as + 
refuſe to {ub(ctibe, are to be repute Rebels and enemies tothe © 


King and his Government, - Ad 47, 

.. IV, Our Law fearing the pains taken by the Romiſh 
Church, more-then the hazard ariſing from any elſe, have 
been'more ſevere'to theſe, than to othets : And therefore the 


ſayers or hearers of Maſs, or fuch asare preſent thereat * are - 


puniſhed, 5. 4# 1, P, F, 6,. by confiſcation ot all their goods, 


moveable, and immoveable, and an arbitrary puniſhmeac - of / 
their perſons for the firſt fault, baniſhment for the ſecond faule, . 
and death for-the third fault, . It may be doubreg, it ſuch as + 
hear Maſs for cuitoſity, may be thus puniſhed, which is very - 
ordinary abroad, and it ſeems that Herefie muſt be an a@ upon | 


. poor 


deſign, and yet this Law makes no diſtigQtion here, 2, Ic 


may be doubted, if by confiſcation of Goods immoveable, be - 
meant Land and Heritages, - tor they are call'd bona immobilia: - 
and yet I rather incline to-think-that this ſhould only extend to + 


Heritable Bonds, aud ſach like', but not to Lands: for Heri- 


tage uſes alwayes to be expteſt diſtintly, -when the conkiſcati- - 
ON. -: 


a 


= Of-Hereſ#e. 
. on of itis deſfign'd : *And if Heritage were forefaulted by the 


firſt taule, the: puniſhment of the firſt faule would be greater: 


then the puniſhment of the ſecond fault, which is only baniſh- 
; ment: 'Nor do's Heritage uſe to be expreſt under the word 


Goods, But thereafter .the ſayers'of Maſs, and erafficking 
Papiſts, and the receivers of them againſt the King's Majeſty, 


. andReligion preſently profeſs'd, -are deElared guilty of treaſon, 


A 120, Pa, 12, Fa,6, .But from theſe words, Againſt the 


. King's Majeſty , and m—_— your profeſſed, it may be 
u 


argu'd, that only ſuch Jeſuits, and others, as traffick -to the 


. prejudice of the King's Perſon, and Government; fuch as theſe 


who attempted the Gun-powder-treaſon, or to kill the King, 
or raiſeRebellion, are only guilty of Treaſon, which ſeems t 

rather, becauſe it were hard to-make ſimple endeavouring to 
perſwade othets in meer matters of Religion to be treaſon, Tr 
is alſo obſervable ftrom-:rhis A&, that fuch fo or traffick« 
ing Papiſts, © or receipters of either , as fatisfies the King and 


'Kirk, are not to be guilty of treaſon , ſo that here treaſon is 


taken away by repentance : but it may be doubted , if though 


they be nor guilty of treaſon, they may not be puniſh'd as He-. 


reticks, conform to the above-cited 5, £4, rt. Pa, Fa. 6, for 


-the Ac only declares that the penalty foreſaid-hall nor 'ftrike 


aoainſt them, "Andthough (as I obſerved formerly) ſuch as 
are guilty of Hereſie, may by repentance ſave themſelves from 
the pun!ſhment of death, *yet are they ſtill declar'd lyable to 
other puniſhments, ſuch as perpetual impriſonment, Bur yer 
Fince our'Law appoints no other puniſhments againſt Traffick- 


ers, and receiprers of Jeſuits, but what is expreſt here, and 


-that the puniſhment here expreſt is-taken off in caſe of repen- 
-rance; T rather believe that no pnniſhment can be irflited, in 
caſe of repentance, againſt theſe, And it is very reaſonable, 
-that-meer errors in faith ſhould be pardon'd by meer repentance; 
{bur as to theſayers andhearers of Maſs, the former AR ſeems 
toſtand, 

The 
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TheSellers alſo,and diſperſers of erronious and Popith Books, 


are to be puniſh'd arbitrarily, by theRubrick of che 25, Atar, 


Pa, F4,6, but .the-ſtatutory words run only againſt the home. 
bringers of ſuch Books, the Books alſo are to bedeſtroyed,and 


-warrand.is given to Magiſtrars of Burghs with a Miniſter, to in- 
-tromet with them without hazard of ſpuilzie: Bur yer de pra- 
#ica,otherOfficers, fuch as Sheriffs, andLords ofRegality do in« 
tromet with ſuch Books, though chey be not warranted.” And 


though incluſio'unins eſt excluſio alterizs,and though theAR or- 
dains a Miniſter to be preſent (which was certaihly apointed that 
it might be knownwhether theBooks werePopiſh)yer de praxi, 
Magiftrats uſe to.intromet without having a Miniſter preſent, 
1 find no-expreſs puniſhmeat againſt other Hereticks in our 
Law, nor de praxi, are other Hereticks puniſh'd.corporally , . 
but whether they may not be puniſh'd conform tothe common 
Law, and upon that general AR of X. Fames the Firſt, I will 
not determine, Agsalſo, ir is ordinary to banith only Jeſuits, 
and ſayers of Mafs, as was done December 9, 1573, Mr Fohn 
—_— was baniſhed by order from the Council, he enaQed 
himſelt under the pain of death never to return to Scotland, 

V. Thecommon Law, or DoQors have introduced ma 
ſpecialicies in the tryal.of this Crime, as firſt, chat leſs clear 
probation isadmitted in proving Hereſie, thea other Crimes, 
Clar. 8: Hereſis, num. 20, Andby an old Ad of Segerunt, 
ſocii criminis, Women, and Pupills, are to be admitted wich 
us, to prove hearing, and {aying of Maſs , elfe that Crime 
could not be proved, 2.A Heretick may be try'd after death, 
Alber, in rubr. b, t, which they ſay holds not only ina Here=. . 
tick found guilty by probation (Hereticss vers) butin theſe: 
who wete cited to compear for Herefie, but compeared not; 
whomehey call Hereticum preſumptum,burt this holds not with 
us, nonot in theſe who! are guilty of Treaſon, as being Traffi- 
quing Jeſuits or Papiſts, for only Perduellionts by our Law to 
by try'd after death - Bur though the Heretick cannot be pu- 
niſh'd after death, yer his opinions may be condema'd, as Here- 
tical, even after his death, F TITLE 
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23 Simony, Baratry: 


1 What is Simony * 
«= MHowitis probable. | 

3; The nature and ate in Scotland. 
4-- gs rhe - 

js | Baratry Court, 


e 
* 


| is the ſellins or buying any Charch Office, capid!-- | 
g p. mer” DT piritwal at ſpirit an | 


tas emendi aut vendendi aliqui 


nexam;, So called from Simon Magus , who offered to buy 


vhe Grace of God, And the Canoniſts ceach, thas it:is Simo-- 


ny.to-pation for any. advantage in adminiſtrating the Sacra» 


ments \ but ttorito rake reward after they have adminiſtrare: | 


them, 

I. In this Crime , infamous perſons, whoors;, and other: 
witnefles, who are. not habzles, or atleaſt, whoare not onni: 
exceptione mejores, .are here receivable cap. cut; de Simon, be» 

it.is ordinavly catried-on:with much privacy, and clande»- 
ſine vetlingy, for which reaſon likewiſe , Lawyers: conclude; 
that it may be proved by prefmptions, It iscrimen mere es». 
clefbcaſticum ; and cangor be puniſhed by Laicks, the puniſhmens: 
sdepravation,, - a - hon | | 

YE Wirth us; Simony is once mentioned ,. and that- is; 
AF 1, Per, 21, Fa, 6; Wherein it'is Statute , that-if the: 


Arch- Biſhop -, or Biſhop deprehend that the perſon who'ig- 


preſented, hath made any Simdnaical paRion with.the Patron. 
whereby:he hath ſo hurt the-Benefiee, as- that.he hath;nor re-- 


ſerved aſufficient' maintenance for himſelf , and his ſucceſſors, 
ſuicable tothe value of the Benefrce , that the Biſhop may-re- ; 
fuſe che preſentation ,, and the Lords of S:flon are declared ro: | 


ASAT ERR ITS 
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Simony Barary. 35 


be Tadgs to any debares atifing betwixt the Biſhop ; Parron, 
ut (hv chat account; Prom which AQ l is 0bſety» 
able,, a, , Thatit is implyed, and tacitly acknowledged, that 
Simony is a Crime by our Law , ſeing this is puniſhedas 2 
Branch chereot ': and thereforeT conceive, that what eyetr is 
puniſhe as Simony by the Canon Law, is puniſhable with us g 
2nd thata Miniſter, or other Benefic'd Perſon who bargains, 
or tranſaQs with any to get them a Church, or Benefice, and 
gives ar promiſes Money therefore , is puniſhable even by our 
w, 2. Thatby this At, apaQion, whereby the incum- 
bent reſerves to himſelf, -a competencie fuirable ro che Bege- 
fice, is not Simony and what this conperencie is, is left 


arbitrary to the Judge, becaule itis not determined, 3, Thar 


this Crime is probable with us by Oath , becauſe of its clan- 
deſtine convoyance, as ſaid is, By the Star, Zze, 31, the 
perſon committing Simony , is declared uncapable to enjoy 
that Eccleſiaftick Office, R 
IV, Baratry is #2 kind of Simony , ( Socinus ree, 55, Bald. 
part.5.Confll,21, which with us is committed by theſe,who go 
to Rowe co buy Benefices, withour licences from the Chan- 
cellor.,” or their ordinar, F, 1, P, 7, cap, 106, the pain of it 
is baniſhment , and never to brutk honour , or imploymene tor 
the future, within the Kingdom, This word comes from the 
Italian word Baratry , which fignifies , corrupting of Judgesy 
for our Law prefamed , that theſe who wenc co Rowe to get 
a:'Benefice , defrgned to ger it by corruption, Bur though 
Bargrers are called canpones beneficiorum by the DoRors , as 
Craip obſerves, p4g.371, Yet our Kings being of old yery 
ſadmiſſive tothe See of Rowe , durft not direQly at firſt, tor» 
b1d\ application to Rome z, bur did only forbid the carrying 
abroad -Money ont of the wr 3 knowing that. no- 
thing could: be'done ehere withour Money : Bur thereat- 
ter this Crime growitig greater z the Parliament did by- 
the 84, cap, ©, 6,F, 3. forbid expreſſly the going to Rome, 
to purchaſe Benefices , or to be irs colleRotrs , ame 2 the pain 
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Ads 1: yet bythe a, AF x8, F, 6, the 
ratry._, is declared to. be. preſcription. ban 


ent ,. and ne- 


ver to bruik Honour , nor Office within the Kingdom : and 


all applications to, Feme are puniſhable as Bararry. This A& 


being after the Reformation, And by this laſt AQ, it isde-: * 


w __——_—— 


of being demean'd as. Traitors ; and:never to-bruik Benefice} | 
or uſe \ | brſhi z Which, is ratified-by the $3-". AJ 5, P, F, 4% : 
Bnt. though. t ep is that of. Treafon', by thele | 

iſhment of Ba- -; 


OD OI 


clared that Baratry mp be. puniſhe, either by the . Juſtices,. / 
\n 


or Lords, of Seſhion, 


ng to Rome... F504 al; 

V. The Sons of Noble Men, . and others paſſing to Schools 
beyond Sea's without the Kings Licence , are alſo ſaid to com-: 
mit Bzratry., F, 6. P, 6gcap, 71. And the Council uſes: 


to ordain Nobfe Men, who breed their Children abroad , . in» | 


Popiſh Schools , to bring them home under: a great fine , as, 
they did Facely to the Lords of Mordingtoun., and Semple in 
anno, 1668, Before which AR alſo, all Laicks going out: 
of the Kingdom , . without conſent of the King , os Licence; 


from the Chancellor, committed Baratry, .F,4s P. 5, cap. | 
53. And though Craig debates pag. 372, whether the pu-.' 
niſh7Hent -ot-chis be the ſame. with-Treafen , becauſe it is: ! 
ſaid tro be puniſhable as Treaſon, cape 84. Pa. 6. F. 3; | 
Yet ic is clear , char-chis puniſhment i reftied by.the: 

e being declared incapable of. | 


AQ 2. P, 1, F.1,. To.t 
Truſt, and, Baniſhment, _ This Ptohibition.,of Laicks go-; 
ing abroad , was. firſt at Carthage , 2nd is now-in vigour at) 
Naples, and many-other places, . And though it.be- now: 


ih- deſuerude , at leaſt-is not punithe , except. in Privy Couns: | 


d upon this AR Fames Arch-Biſhop: | 
of Glaſgow, was exaucorated after the Retormatiov, for go-: | 


cellours,':'- Yet I ſee no, reaſon, why any ſhould ſay, that: : 
this Crime takes ovly place in-Vaſſals, holding immediately: | 
of:the King z fot the Act is general, And yet Metchants are 


watranred by divers As of Parliament, to Traffique abroae, : : 


TITLE: | 
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2nd {0 fall not under this Prohikitioo, .. 
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F: Treaſon # divided by the Civil Lawin Perducliion and Laſes 
Majeftte. . 16 7 +, 
2- The 5 Lone betwixt Perduellion and Laſe- Majeſtie, IAT 
3.. Treaſon with us may be divided in Perducliion Leſe-Majeftie' 
and Statutory Treaſon, | 
4.. Thenatare of Perducllion, or riſrng in Arms, which the” 
| firſt ſpecies of Treaſon. 3510 0) þI3226 19% 
5.. The ue ſpecies of Treaſon 1:00mmitied againſt the Kings > 
Perſon, | 1% 2; . 
6. Thethird « thevectpting ſuch as have committed Treaſon: 
7,, The fourth # to hold out Houſes againſt the King. :. 
8. Thefifth #.10 af>ail Caſtles where the King xeſtdes;* 
9 The fixth « t0rai[e a fray/in the Kines Hoſt; 'i: | © 
10 .. The ſeventh ito trouble any who tilladechered Traitor: 
It Theeighth « to impugn the Authorlty of the three Eſtates, * 
12 The ninth is #6 decline the King or Comncils Authormny, +. 
I3 Thetemth is 40 conceal, aud not reveal, Preaſon,.:.r. + 
14. The eleyenth.i tadeſert the Kings Hoſty +». 


* nd 


15 . The rwelfth is to deny the Kings Prerogative; in having the. + 
[ole power in calling and diſſoluing-Parliaments. * 

16 How the killing Counſellors is puniſhible, : 

17 The ſeveral branches of Statutory Treaſon; | 

18  Toaceuſe anyman for. Treaſon, if the acouſed be afſoileied,"' 
& Treaſon, . | | 

IS Treaſon i.not Baleable, * 

20 - Suwmmonas of Treaſon ought to be execute by Heraulds, 

21- Whether 


$7ab 


Fn: Treaſon. 


21 Whetherleſs probation be [#fficient in Treaſon then 3n other 
Crizyes G_, 6s 56 I CE en of 
22 Why” þ way, be purſatl after the Committtrs death. 
23 Traitors maybe forefaulted in abſence. 

24 How diſobejing the Kipg # puuiſÞable. 
25 Thepuniſbment of Treaſon in general, 


LO >; y man retains innothing ſo much a defire to be | 
like his Maker, as in that he would be Supreme : and * 
no. wonder. that this Crime ſhould be incidenr to him in this | 
lapl'd condition, when his will is crooked, and. his judgement | 
blind cg tru er nr their Lge ns Man in his * 
innocence,” were rempeed by it: fo | men have ſub-. | 
jeRed themſelves co Goyernment, we may ealily conclude they 
found greae:convenience in this fubmiſkon, elſe they had ne-| 
ver offered ſo much violence to their-own'inelination, To $0- 
cieries; and Laws, we owe overly moment the preſervation of 
our livesand fortunes, which nothing but Diſcipline does ſe. | 
cure: and wichout an intire fabmiſſion, theſe Socieries would: | 
be but Compnies of Robbers,and Laws bur meer toyes, How | 
many dangers dpoGovernours meurre. And by how many cares | 
and tears are they gifquieced r Wherefore it ts moſt-juſt, that | 
thoſe-who gawern ſhould" be more fecure againſt-their Subs: 7 
jets, then againſttheir enemies, fince they may be moſt ex- | 
fily wrang'd by choſe who live in their ewn bofore, and who' / 
have eafie and openaceeſst0 them; Fn orher Crimes, oge, or. | 
at moſt few, are wrong'd'r * wheteas ini rebelfion; and Left 
eMxjeftir.the whole Society: is offended; And therefore it was' | 
moſt juſt, that theſe who defign the ruine of the Commons ! 
wealth, or the Supreme Goyernonr .{ which Crime we cafl” / 
Treaſon ) ſhould of alkothers bermolt feyerely panithed, Ang! | 
the Befildphr, 4, x, h;3,\ obferves well; That Treafor is 2' | 
kind of Sacriledge, « wp: 707 om rp cuor@- er1 7w wit 1690. | 
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Treaſon. 39 
-L Trafonw#by'the Civil Law divided, in Ptrduillionem 
> Lajam Majtfpaven;  Perdbeflion was that Ftedſon which 
was commitetd againſt the' Ptince or Conmon-wedlth imme- 
diatly: Adverſus popelum Romany, 'vel ſecutitatem cjue. 
Laſe Majeſtic (as oppoſed 'to Perdnelfion) tas committed 
by ſpeaking againſt che Prince, tevealing hisſectets, ec,  _ 
- This Crane wi pettiſh'd per /egew Tarts the. branches. 
whereof zrethe raifing of Arms againſt che Stite, the being in 
axcceffion ro the flighc of fach as wete Hoſtages to the Com-- 
mon-wealth, of to the killing of any Magifttit of che Com- 
mon-wealrh, the keeping correſpondence with the, enemies, 
the continuing te govern 2 Province atte? 4 a Succeſſor was 
named rhe Levying of an Army, andttinning in to the. Ene- 
mies,. All which are expreſſy enumerat |! aZ7:g. Foul, Ha- 


- H. Berwixt theſe two, Horroman affignes theſe four gifts 
rerices',:” x4 Thar' Perdueffion was that whereby the, Com- 
mon-wenlth was in general wrong'd;. qu; ſummans rei Publice* 
labe faltuve toni ſunt; Leſs MajeFas Wis that whereby the 

Common-wealth was only wronged ina part, or by. conſe- 

quence4 as to'ſuffer the enemies of che Common-wealth tq- 
eſcape, or to concenl*them,” &7; The 2;.is ,. the Crime.of 
Eaſe Majeſtic might have been purſzed' before.the rcipgy: | 
Judge forex: bit Petdiellion conld notþe purſued bur in the 

oreat Meetings'of the People, 2populo Romano; comtiis cen-- 
iariafis in campormartio;. Whence probably did'ariſe the judg-- 


ing Treaſon by-Parliaments with us, . The 3. was, that.the: 


Crime'of ordinary Laffe Majeſtie was not puniſhed with death, 
2x Perduelfion was; but with bawſhinent;. .The 4. was, that* 
the ordinary. Leſe' Majeftie was puniſyd by death ,. buc: 
Perdvellion was punifhable after death; _ 

- JIE; 'Treafonamay'be with us divided in Perduellion,. which 
weicall High Treaſon, called by-the Z£ng1/ſb Law alta proditio, 
ot tebellion.' which is only with as a rifing in: Arms againſt the 
Kidy 3: and in dfdinaty-Treaſon-and Laſe Mijeſtic,, ſuch as: 


” TT "Tregon 


ro canceal, and not reveal Treaſon, And. in-Statutory Thea: | 
$00,” which is not. Treaſgp properly. of its own nature, but.is do». | 
Uated co be lo by 2 particular Staruge, as is.chat of Murder. uny 
der cruſt, Theſ.ia Linded-men, ec, . - | 
TV. Perduellion in the Civil Law,-is-thac which we call © 
Rebellion in our Acts of Parliament,: and. it was (o called ex» | 
travazen. Hen,'7, qui ſunt rebelles'c Ang there;it is Seature 
that” rehelles: & infideles, imperii, qui.quomodocungue aliquid 
machinantgr.contra proſeritatem imperii. 'But | find-nor the 
.word:.Rebellion nſed in the Law before that time, 'Yer ſome- 
times Rebellion is in our Law taken for that which is commir- 
eed apainſt the Kings Perſon, as.in the. 3.4 1, Parl, X, Fo, 
1, 'whete it is ſaid, *No-man thall rebell againſt the-Kings Per-. 
ſon openly,nor oy But the Adverb there uſed.openly and. | 
.notourly inthat, and the ſubſequent AQs , interprets ſuffici- EL -j 
.ently the word riſing againſt the Kings perſon , to be.the ame *F | 
withus that is called Perduellionia the Civil Laws vis. 8+. 
qus boſtili animo adver [us principem, -vel rempublicain anime + 
tw fir, Toraiſe Arms againſt the King then, or to riſe in | 
, open rebellion, is the firſt and .higheſt degree of Treaſon, Fe, | 
.2, Par,,6, AF 35. where it is.called a raifing in fear of War 
againſt the King z which A&t .comprehends all the kinds of 
Treaſon, like lex prime ff. ad L, Ful, Majeft, And therefore | 
-I wilt follow that method, | And though.,t be added in that © 
.A&, that it ſhall be Treaſon to riſe-in fear .of War againſt his ! 
.Perſon, .or Majeſty, of what ever age he be .of, without. the. | 
.conſenr. of. the three Eſtates: ; Yer. .che,conſent of the three | 
Eftares will not defend the rifing in Arms, againſt the King, as | 
-was "found in the caſe of -the : Marquiſs of 4rgy/e, ' being | 
purſued upon'this AR, in Anno 1662, for riſing in Arms a- | 
.gainſt the Marquiſs of Motreſe then the Kings Commiſſioner, | 
For the Analyſis of chat Act. muſt imo run, ſo, as that theſe | 
-words., Without conſent of the three Eftates, cannot be added © 
to all. che former treaſans committed againſt the Kings-Perſon, | 
which are contained inthat Act, For many things in-char A | 
could * 
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publick account, then it is accounted the Levyin 


could not be juſtified by che Authority of the three Eſtates, 
for elſe the three Eſtates, and not the King, would be Sovee« 
raign - for they only are Soveraign, againſt whom Treaſon can 


be committed, But theſe words muſt only be taken as added. 


to the laſt Crime prohibit, which is the aſſailing of the Caftles, 
or Houſes where the Kings Perſon is, which may be lawtully 
done by Authority of the Eſtates, For if che King'being ve- 
ry young, were taken priſoner, as our Kings oft-times were in 


their minority, it had been abſurd: ro think , that theſe who 
went to afſail, by theauthority of the three Eſtares, thar Caſtte 


where the-Kings Perſon was, ſhould be puniſh'd as Traitors, 
becauſe of their obedience, But to ſuppreſs all pretext thar 


Mmightariſe from that AR, it is declared by the 5; 44 r, Parl, 


I, Seſs,Ch,2, That the King hath the only power of making 


:'War, and Peace, And that it ſhall be Treaſon for any num= 


ber of men, leſs or more, upon any ground or pretext whatſo» 


.ever, :to riſe, or continue in Arms , to mzintain any Forts, 
Strengths,or Gariſons,or to make Leagues or Treaties amongſt 
themſelves, or -with forraign Princes, without his Majeſties 


authority and approbation firſt interponed thereto: or to-at- 
tempt any of theſe things under the pain of Treaſon, *From 
which A it is obſervable, x, That the authority of the three 
Eſtates is not able to defend the riſing in Arms, or making 


Leagues, ſeing that is declared tobe his Majeſties prerogative, 


2. That the rifing in defenſive Arms is Treaſon by theſe words, 
wpon what pretext ſoever, 3, That nudws conatus is inthis caſe 
Treaſon by theſe words,zo attempr,By the EngliſhLaw the con- 
ſpiring toraiſea War is not Treaſon, except it be de faFo raiſ* ds 
and with them, if three or four riſe to throw down private 
Houſes, or for any privat cauſe, it is but aRyot z but if theſe 
three or fourriſe'to reform Laws, or Religion, or upon any 
os War againſt 
the King, Cook hoc tit, pag, 9, wholikewile tells us; 'that if 
three conſpire to Levy a War, it is Treaſon, if in the meer 
conſpirers, it:the reſt thereafter Levyed actually a'War, though 
| 'C 


the 


| 


T reaſon. 41 


42 T reaſon. 


he was not preſcne 5 and in that ſenſe only I would interpree 
the ſevere/, 19, Baſil, h,t; propter togitationem dignus eft pas * 
a He Tur woraey atrGt 551 apagrias Andthe Er neli {b Law-requires * 
ſtill ow#ert fait, an- open deed, This riſing in Arms is like-- 
wiſecalled ſeditio regni vel exercits Reg, Majeſt, 1ib.4. cap, t, © 
6 
Theſecond ſpecies of Treaſon; is to commit Treaſon againſt : 


& cap; 11; ibid; ad tit. ſedit, 


the King's Perſon; and I find that this is. the firſt kind of Trea- ' 
ſon: expreſt 'in the former AQ 25, Parl; 6. Fa, 2, whereby ir 
is declared Treaſon: to lay. hands upon his perſon violently, - 
what ever age he be of, Which words were added to clear : 
that it was Treaſon to rebell even againſt his authority before : 


he was Proclaimed, or Crowned, For the being Crowned oft © 


Proclaimed, is tantum declaratoria juris, ſed nihil novs jury + 
tribuit, it being the jus ſanguinis,and ſucceſſion of blood which * 
makes him King, This ſpecies of Treaſon is likewiſe decla- ' 
red, A 3,and 4, Parl,r, Fa.x,and in thircaſes affers ſine ef- 7 
feftu punitur: and thus the Maſter of Forbes was hurled through ? 
the Calley, hanged and quartered, for imagining (this is an | 


Engliſh term-which ſignifies a deſign) to ſhoot :K, Fames the * 
5th. 17. Fuly 1537; And the Counteſs of G/ames was burnt ! 
tor imagining to poyſon the ſaid King Fames thefifth, 17, Fuly © 


I537.. By the Law ot England; it is-not Treaſon to kill a ! 


King out of poſſeſſion, Cook pag. 9. But this ſeems unjuſt, if : 
che King's title be clear, as our Kings was in exile, Though | 
in dubious caſes, ſuch as betwixt the Bruce and 3aliol, poſleſ- | 
fionmay difference the caſe, To kill the King's eldeſt-Son, is? 


with chem-Treaſon, 25: Stat, Edw, 3; 


The third ſpecies of-Treaſon'is, the reſetting any who hatlr ; 


committed Treaſon, or that ſupplies them in redde, help or ' 
counlel, cujws opera dolo malo hoſtes popnli romani pecunia alia» 


ve re adjuti erant : Thisis likewiſe diſcharged, A&, 97. Parl;. 


7. Fa, 5, Whereall the Liedges are forbidden. to- refer, .ſup-- ! 


plie, or maintain-our Scveraign Lords Rebels, under pain of * / 
death < and if any diſobey, ,ro inforce :( i4eſ#,.to ſecond the 
King)) : 
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King) againſt notour rebels, againſt his perſon, when they 
be required and commanded, they ſhall be puniſhed by che 
King as favourers of ſuch Rebel-, except they have for chem 
2 reaſonable excuſation, CA 4, Parl, 1, Fa, 1, 'From which 
A&it may be debated the refuſing to affiſt againſt rebels char 
are not notour, or againſt Rebels that have not committed any 
other Treaſon then Perduellion, cannot infer. with us the guitr 
of Freaſon, The DoRots here debate, whether a Wite re- 
ſetting her own Husband, or a'Father hisSon, commits Trea- 
ſon, Andalbeit'it may be alledged, that the relation of So- 
veraign and SubjeR, is the chieteſt of all others, and ſo all 0- 
ther relations ſhould cede toits and rebellion againſt the State 
looſes all relations , /, poſt liminium ff de capt, & poſtlimin: 
Yet the ordinary diſtinion is, that it any of theſe relations 
aſliſt a Rebel with things that are neceſſary for him as a man, 
as meat, drink, e&c, In that caſe they are not guilty of Trea- 
ſon ; Burt it they aſſiſt theſe relations with any thing that may 
be ſerviceable to:them'in their Treaſon, then they are guilty, 
Farin. queſt, 113, num, 280, And Matheus hoc tit, cap, 2. 
num,20, Foralbeit Rebels loſe all the priviledge of the Mu- 
nicipal Law, yet they retain thoſe priviledges that flow from 
the Law of Nations, and Nature, Bartol, ad1, amiſſum, ff. de 
capt, & poſtlim, And thus Ceſar pardoned Pompey's Sons, 
and Tiberius Pifo's Son, albeit they followed their Fathers at- 
ter they were declared Traitors, But I find in our Law many 
deciſions of this queſtion, as in Faly 1537, where Fanet Dow- 
glas Lady Glames is convict and hurnt, for fortifying and afliſt- 
ing the Ezrl of Angus and George Dowglas her Brethren, 
Traitors and Rebels, And 18, Fuly 1537, the Mr, of Glames 
is hang'd'and drawn torconcealing, and not revealing the trea- 
ſonable deſign of his Mother to poyſon the King : bur the 
Counteſs of Erro/ being purſued for affiſting the Earl of Both- 
wel, at leaſt for not revealing a Letter ſhe had received from 
the Earl of Bothwels Lady, deſiring affiſtance + Tr was alledged 
for the Lady, that the Counteſs of Bothwel was 'no Rebel, 
G/2 though 


44 T reaſon. 7 
though ber Husband was, and that ſhe had got conſented, This: 
was elay'd,  Ann0 1596. ; 

VII. The fourth ſpecies or point of Treaſon is,: to ſtuff the- | 
Houſes of them who are convit of Treaſon, and holds them. 
ainft the King, or that uffs any of their own Houſes in far- | 


ering ofthe King's Rebels, which-is expreſſed alſo by. the 1 
former AR: YetlT chink this rather exegetick of the tormer ; 
point, thena ſeparat point. of Tteaſony for both theſe may | 
be I under help redde comer _ Stewart” 
was hang'd for keeping out-his Hou inſt the King: -and © 
the Ea of kinks Father was hogs for Rte out. his-: 
Son z the one the 5..0f Finwry,. and the other the 1, of  Fe- © 
Eraugry,. 1615: And Cunninghame of Tourlands 'was forefault:: 
and execure tor aſſiſting his Brother in keeping. out- the -Houſe 
of .Cunninghame-head, 15, February, x601z, But yer when: 
Houſes are ordained to berendered {being kept only for-pri- 
vat cauſes) under pain of Treaſon, .though the party diſobey, ... 
yet if he thereafter yeeld, that manner of keeping out Houfes * 
will nat be puniſhed as Treaſon,. but Arbicratily, as in 8argies | 
caſe,” 1668. | | j 
The 2. of February, 2674,. Macklond of 4fint was Pan 
ne1'd: tar having Garriſon'd his Houſe of Arbreek,. and con 7 
vacating, his cAd ajefties Liedges, to the number of 400, men, | 
under Pay.and.Collowrs, Againſ which it was alledg'd, that : 
Aſint here only fortified his Houle, and conyocat his men to / 
oppole the Earl of Seaforth, bur.nat the King : Nor -did he 
pretend any quarrel againſt the Government, but-againſt pri- ; 
vat oppreſhons, To which it was anſwered, that this was: 
expreſly. Treaſon by the 6. Part, K. Fa, 2, Cap, 14. whereby! 
it.is Statute, that none rebel againſt the King's Perſon or Au- | 
charity: And the Houſe being bere Garriſon'd to defend againſt '/ 
the Sheriff, who was comming to-ejeR in his Majefties Name: '. 
Torefiſt him, was to reſiſt his Mzjefties Authority; and being! 
Garriſon'd in furtherance of Rebels and- rebellion,-it was Trea--. 
ſon by the 25, 4 6,Parl, K;Fa. 2,:. Likeas the Convoca-: . 
tions: 
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tion being of about 400, men, or thereby, under the com- 
mand of Captains, .Enfigns, and other Officers, It was like- 
wiſe Treaſon'b the 75, At 9, Parl. 2, M, and the5, A# 1. 
Parl, Ch,2, The Juſtices did find the Garriſoning of the Houſe 
not relevant to infer Treaſon, bur-only to infer the puniſhmeae - 
of deforcement; whereupon the purſuers were forced to alledge 
of new, that they infiſted againſt him for having Garriſon'd his 
Houſe after the publication of the Letters of Fire and Sword 
raiſed at the Purſuers inſtance againſt 4ſint, upon which de- 
bate they fonnd that the Garriſoning and: providing of the 
Houſe after the publication of the Letters of : Fire and Sword, - 
was relevant to infer the puniſhment of Treaſon, Likeas they 
refuſed to ſuſtain that Article wherein was Libel'd the raifing 
of Men, and the diſpoſing them in Companies under Collouts, . 
to be xeleyant, except it were alledg'd that they were an hun- 
dred men or upwards, and were under Collours, or Muſter'd, . 
or under weekly or daily pay,” And that all this was done at- 
ter the publication of the Letters of Fite and Sword : | both - 
which Interloquutors ſeem'd ſurprizing, For as to the firſt, ir * 
ſeem'd that the Garriſoning of any Houſe againſt 'a Sheriff, or - 
any Judge, is to Garriſon it againſt 'the King? Authority ; for + 
a Sheriff. dothrreprefent the King in his Authoricy as much as + 
any Souldier doth, . And it is undenyable, that co Garriſon - + 
Houſes againſt the King's Souldiers, is Treaſon, - Nor can it 
be denyed but thar it this were allowed, no ſentence could re- 
ceive execution in Scotland, lince every man might Garriſon - 
his Houſe, and-every -man might deny that he Garriſon'd: his - 
Houſe againſt che King, * And to putina Garriſon, and au-” 

thorize-them to defend the Houſe, was fo clearly a War-like -- 
aRion, that there was no place lett to debate upon intentions, * 

And though. the defending Houles be ordinarily purſued as de- : 

forcement, yet the formal Garriſoning of it imports much more, . 
And the commiſſion of. Fite and:Sword did not add any thing : 
co: the Crimecommitted, in Garriſoning the Houſe: For the: : 
defign of ſuch Lemers is only to warrandi and:command the » 
| Liedges- 


». at 


TR Fredfon. 


ng of the Letters they were accounted open and notorious Re- 
bels, for Letters of Fire and Sword are only granted againſt 
fach , and therefore Afint in Garriſoning his Houle to defend 
fuch, did exprefly commic Treaſon againſt the 25, 4&7 6, Par. 
4.2, 
E The ſecond part of the'Interloquutor ſeeni'd likewiſe very 
hard, for raiſing men in fear of War, and Liſting them under 
Colours, or ſwearingthem to Colours, is certainly exercitum 
 compaerare, though there were no commiſſion of Fire or Sword 
tor the deſign of theſe Letters is not'to make a Traitor, but to 
proſecuteauil Rebels, And though this Army was not Le- 
vied to oppoſe immediatly the King's Government, yet even 
to raiſean Army within the Kingdom, though no deſign could 
be proved, was Treaſon, for that was to uſutp the King's 
power : But much more was this Criminal, -when -the Levy 
was made, upon the wicked deſign of oppoſing the execution 
of the King's Laws, to ſee which executed was the chief part 
of his Kingly Government, And it is clear by the foreſaid 17 
AG 6, Parl, Fa,2, that it is Treaſon tomake'Waragainſt the 
King's Liedges againſt his forbidding, and-ifany do, the King 
is to gang upon them , with aſſiſtance of the'hail Lands, and 
to puniſh them after the quality of their treſpaſs, 
VIII. The fifth point of Treaſon is to aſſail Caſtles, or 
places where the King reſides, or is for the time, ibid, Bur 


this muſt be only underſtood-to be Treaſon, if the aſſaulrer * 


know the King to be there, or if he 'be nar, upon deſign tore- 


{cue him, quo caſu, he muſt be warranted by the Eſtates, as ; 


ſaid is, 

IX, The-ixth-point, of Treaſon is, to raiſe a fray in the 
King's Hoſt or Army wilfuliy, F4, 2, Parl. 12, 4 54, upon 
which At-the Mr, of Forbes was hanged tor raiſing ſedition in 
_ -the King's Hoſt at Fedburgh, 14, July, 1537, 

X, The ſeventh point of Treaſon is, to trouble any whe 
Kills a declared Traitor, which A extends only to the Kin, 
Friends, 


Liedges to proſecute them as Rebels, So that before the rail" | 
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Friends, Portifiers and Maintainers of theſe who are killed as 

Traitors z becauſe it is prelum=able that- when -cheſe who are 
ſo related trouble the killer, ir is preſumeable che trouble arites 
upon thataccount. 2; Theſe relations are diſcharged to bear 
the killers any grudge, -or injure them by word or writ, Nota, 

Tt appears that the reaſon of this grudge needs not be proved, 
but is preſumed preſumption, jurs & dejure, tor here lx pres 
ſomit & diſponit ſuper preſumpto, | 

; XI. Theeighth point of Treaſon is; to impugn the dignity- 
and authority of the three Eſtates : or ro ſeek and procure the 
innovation and diminution of their poweror authority, A130. 
Parl, 8, Fa, 6, But this is to be underſtood of a dire impugn- 
ing of their authority , as if one contended that Parliaments 
were not neceſſary, or that one of the three Eſtates may be 
turned out, | 

XII, The-ninth point of Treaſon is; to decline the King's - 

Authority, or the Authority of his Council in any caſe, whe- 
ther Spiritual or Tempora), - And the King's Council are de- - 
Clared to be Judges comperent to all cauſes whatſoeyer, whe- 
ther Spiritual or Temporal , of what ever degree or function 
the defenders who are ſummoned ſhall be; CA@ 129, Parl, 
8. K. Fa,6, which AR was made to repreſs the inſolencies of 
the Miniſtry, who about that time uſed conſtantly ro decline 
the King's Authority in Ecclefiaſtick matters, Conform--ro 
which AQ Mr, Andrew Crightoun was ſentenced to be hanged 
and demain'd as Traitor, Septemb,.1610, And Mr, Famts* 
Guthrie was execute in £Anno 1662, for declining the King ' 


and his Councils juriſdiRion at Srriviling, -when he was chal- 


lenged for ſome words ſpoken in the Pulpit, From: this AR: 
1t may be obſerved, that the King is in his own Perſon Judge 

competent over all Cauſes, and all Perſons, even though the ' 
Puriuit be at his own inſtance, which will appear both fromthe | 


Rubrick and Statutory part of the AR, albeit '7egul/ariter no 


man-can be Judge in his own cauſe, 
XIE: 


48 Treaſon, 


X11, The tenth point of Treaſon is,: to conceal and-nor: 
reveal Treaſon ; But concealing in this caſe is: not Treaſon, # 
except the concealer could have proved its for elſe he had by: 
revealing and not proving made himſelf guilty of Treaſom,: 
This concealing of Treaſon is by: the Zug/ifh Law called mifs! 
prifion of Treaſon, andis puniſh'd oniy by impriſonment du-? 


ring life, forfeiting of goods, and of the-profit of Lands during! 


lite, For this Crime the Earl of Morton was execute by King 
ames 6, tor having conceal'd the deſign'd death of King Hen 


th Father : And it. may be doubted whether concealin 


Treaſon, where the King is not in a condition to repreſs or 


. puniſh the Treaſon that is intended, for there-the end of 


.vealing {eems to ceaſe, - which is information in order to refiſt-if 
ance, :It hath been likewiſe doubted, whether the not reveal 
ing Treaſon was puniſhable where the Treaſon was deſign 
by the Prince or Queen: But ſince they are likewiſe Subjeay 
and may commit Treaſon , therefore therecan be no doubt bur 
it is Treaſon in any others to.conceal their -treaſonable dei 


; ftgnes, : 
X1V. The eleventh point of Treaſon: is, 'to :flee from 


Majeſty or his Lieveenanr, which is not extended only to ſuciff 
as are iworn to Collours, bur even to ſuch as are warned to 


and doattend the King's Hoſt, vid, .rit, the juriſaidtion owe 
-Souldiers, 


XV. The twelſth-point of Treaſon is, to deny his Majeft 


:having the only power of calling and difſplving of Parliamentyſſ 


AF 3.1, Parl,Ch.2, 
XVI, By the common Law it is Treaſon to-kill any of the 
Princes Counſellors, becauſe they are a part of the Princes ow 


| body,l. quiſqus C, kh.t, But with us the purſuing or invadintÞ# 
-any of the Seſſion, Secret Council, or any of his Majefties Ob 
ficers for doing his Maje#ies ſervice, is only pumthable by 
death, but not as Treafon, 474, Parl, x6, 4.6. By offi 


cers here are meant only Officers of State, elſe itmight be ex- 


.tended to Meſſengers, Andi heard-it reſolved that this A&R 
f extended 
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ee, fince-theyare:noc-uader that charaQer elſe: es 'Qr 
ihe hs ade them duriagcheir being (uſp: would 
tall-underthis A&, fince duting;that time they recained. che 
character, and che exerciſe is only; ſuf d, : And:ic" is. r6- 
ſolved by the DoQors ther a-Seature puniſhing ſuch 2s idgyade 

Magiftrats, iis-00ly-.to: be extended ne-ehcMagiRrns 3 2s-are 

once admitted, but not to ſuch as.are 
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ethefe Crime: 5 are-not declared co be-T reaſon,” bur.on _ 
'puhiſtuble as Treaſon,” and therefore theſe Statutory by ts 
QayEnoraet all the Fd woo, toTreaſony” * 
hat they | & alios teftes inhabi- * 
. #85, *0r bathe who accſesintheſ fo wilfeomni Treaſon, ifhe} ** 
provenothisaccuſerion,' © Thus wilful Fire raifingis Treaſon; } P® 
#$.Parl,3, cap.ultjme. Theſe in'Landed-wen'is Treaſon, Foo. } 
"6: Part As p62 vid, tit, Theft, Murder under truſt is trea- 
00,78. 6; Parl. 11. cap. 51, vid: tit. Murder, layers of Maſs; + 
aicking” 'Papifts and their reſereers, . commir”Trea--: | 
Part 13: cape 1207 vid, tit, Hereſfe.” ; To buy ov: ” 
of ite is treaſon, Fa," 2. Parl, 770,314 vid). P 
7 lite who! takeleill men upon Bond to re-enter } 
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ireſpondence wirh the” Z»g!iſh', and took Seortiſh-men | 
'Bat cuſtom hath interprer this other- - ch 
rig! A nh? x5; Falh, 2643+ convicand:} .< 
© c of taking Fames Anderſon '} P' 
be; -of Captain Cairns found res | ® 
Art He df ehſor Hain Aﬀſint,” Ba 
Þ any Pfelil place afrer noone; is4ikewe trea-- - 
VTE*This Crim hath in it many ſpacicliries; wherein | *! 
isdiffers tro ks Crimes: As firſt;- He who:accules:any'} © 
naiito” treaſon, doth'incur the pain of treaſon , if-the deten-}_ at 
r$be acqyit,” mh woccafioned (as the AR] bears) —_— 
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, jy rhe odiouſneſs of treaſon; - But ſince the-the AQ ſayes cx- 


3 F- it may be iaterred, chat chough.che purſuer raiſe Summonds of 
3 treaſon, and ſhould paſs from the ſame beforeche Pannel. go to 


* might be puniſhed: peneextreordinarsa, :yet: he could: not be 
F puniſhed as a traitor, It may belikewiſe 

# igStcacucory Ticaſon,as Thett.in:Landed-men, gc. And fince 
the reaſon inductiveof:that ARt.is the odioulſnels of treaſon, it 


Op 2 


incs of creaſon,: which-are not {o odionsdt their own nature, 
 Rrlacalicy ja treaſon is, that it can only be eryed- by 
the Juſtices, Reg. Maj. (ib. 1, e. 1.v, 1. and that becauſe of the 
. Kings [ummediat intereſt, ſince itis not preſumablechac the Fi- 

4 calinJateriour Coures wonld be as careful. as his Majefties Ad- 
Þ - vocat, who cannot appear there,and becante ofthe intricacies and: 

reat conſequence of that Crime-bur it may bedonbred wherher 
| goes of Regality, orSnbjes having a Juſticiary,: are Judges 
| competent T reaſon,and.it ſ(eemsanor, for-che reaſons foreſaid.” 
FF _XIX. The ſecond priviledge of treaſon is, that thoſe: who! 
xe purſued for itreaſon-{hould: be immediatly commitred 'ro- 


ideft Zaution, under which they-muſt remain ay and while 


£1. But it ſeems very hard:in our Law, thar there is nq time: 
' preſcribed forthe puruer to.inſift, buc that the perſon ſuſpe& 
may be kept in p_ fora longtime, though he bevery inno»> 
cent; and offer himſeltco a tryal z whereby. the moſt infiocent 
of SubjeAs may be ruined in.cheir Fortunes and Families, with- 
outany-juſt cauſe, And yet npon the other hand, ir were hard 
that Traitors (ſhould be aJlow'd to go abroad, . becauſe probari- 
on cannot be preſently.had, which ic-may.be 'the craicor hatch 


1} abſtracted; or tharthe King or Scare. ſhould be forc'd ro dif- 
| * cover £00 ſoon by apurſuic, Atreaſon,' which he is bound is 
= 6. | H 2 policy. 


\ 


” called," accuſed, and quit of the Crime of Treaſon; itherefoce: 


the knowledge ofan Inqueſt, that cocaſ#, though che purſuer 
doubred, ifthis-holds: 


would appear that-chis rigid Law ſhould nottake place in thee. 


priſon, and their goods ſhould be pur under ficker Burrows, 
they ſuffer an Aﬀſize, Fe, 2.P.12. c. 49. and Reg, Maj, lib, 4, - 
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are nc 
al aheie thereford theſe whoare unfit to be Witneffes in- 
- orher Crimes, ſhould be admirred in this: for there is lirtle” 
hazard in an-unfic accuſer, bur: there-is great hazard in nnfic- 
- Witneſſes, And this I think much more ſuitable to reaſon then- 
the former Starme; for the greater the-hazard is, the probati- 
oniſhould beſo much the clearer, And though zeftes inhabiles 
may bereceived;or one Witneſs may prove ſufficiently for ſub-' 
jecing the-Pannel co the corture, ( which. is all-chatcan be in-- 
ferd- from thar-AR of Sedera#nt, which. ayes only 'that. af 
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ought robereceived Wirtneſfes, but ſayes nor, that they ought - 
to be received in all caſes}, . Yetit were againſt all reaſon - 
3 - that any condemnatory verdi& or ſentence: contd be founded © 
 ::; Tfiadalo bythe Law of Savoy, that ſocis crimminis ; af 4- 
, areadmitted tobe Witneflesz not in creaſon generally, , 
but in Perdudllion, And thas Adis by their Lawyers reſtrited 
{o; that the Pannel cannot becondemned to dex or forfeicure - 
5  vuponſuch depoſitions, - butonly*to-roreure - Nor will he be © 
WW ps res gnmamnge* except the'depogentbe upon 
F Oath, andabide the torture allo at his depoſition, Cod:fab. - 
Ab. 9. tt, 5, Allwhich ſeems moſt teafonable, but yer it ſeems - 
that no man is $0 be repute ſorivs criminis, butt he who iscon- 
vi, or hath confe(s'd the'Crime, antdilares others; forelſe 
a\manbeinguaccuſed for treaſon, cannoralledge that the Wit- - 
1. neffes ledagainſt him were ſvo## orimmimis; for that were to con» 
'F - fe6 himſelf robe guitry + for-no-man' can He: ſoctwrirr imirnis to 
4 © phe Pannel,' excepreke Pannel be-guifryHimfhlt,and was. /or?ms * 
1 - tothe wanceSthatin rem relate [emmuupenunt, - Aud chis - 


Was * 


” 
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was.ſo. found:ia 4ſjint's Procels, butt was there alledg'd, that 
though {ocias criminis could not! be-received for the Pannel , | 
yet he could be received againſt him - And that was. the ſenſe - 
' of the Doors, who exclude ſocizs criminis from being a wit- : 


.neſsintreaſgn,, Butas.co this, Idoubt very-much, for if a 
perſan confeſſed his accefſion, it. ſeems unjuſt thac he could 


condema others, being intamous himſelf, And: yet in open 
treaſons, as rifing in Arms, it ſeems .neceſlary zo receive {uch - 


28 were in Arms , far none elſe can come nearan Army of Re- 


bels,, and ſo the Crime muſt be proved by thele,: or by 


none, 


XX11, The fifth -ptiviledge is, that-treaſon is -not-extin-" 


ouiſhe by death in all caſes, as other Crimes are,: Ruc that rrea- 
ſon committed againſt.che K ngs Perſon, or Common-wealth, 
- may be.1aquired into after death, and the commiccers Heir may 


be. forefaulc. theretore, F4,5. þ. 6. c, 695 which AR bearing. 


- £o be founded ypon the Civil Law theſe general words con- 
tained init , againſt the Kings Perſon, or Common-weal , muſt 
only be excended againſt ſuch treaſons , as were by the Civil 
* .Law accounted Perduellion: And therefore it is moſt neceſ- 
ſary to know the Civil Law in.this caſe, and; what was therein 
.called Perdyellion,  Seing albeic all treaſons may by an natural 
interpretation be ſaid to be commireed againſt the Kings Per- 
ſon, or Common-wealth, .yet the Civil Law declared only 
that ſpecies ofthe Crime of treaſon, which they called Perdu- 


ellion to be puniſhable after death, {,/t,f;, a1. jul, Maj. plane © 


nonquiſquis legis julie Majeſtatis reus, eſt in eadem conditione: 
Sed qui Perduellionis rews eft, hoſtils animo adverſus rem publi- 
cam, vel principem animatwe, So that the infallible mark of 
Perdyellion is hoſt:lis. animnus, a deſign of raiſing Arms, . And 
-therefore we may conclude. that..not only Statutory Trezſons 
are extinguiſhed by death, but that even fimple concealing, 
and not revealing,.. or a malicious defign-to-poyion the King, 
and ſuch. other treaſons as ey not a defire of rifing .in Arms, 
are likewiſe extinguiſh'd by death, And yet the 8af#, 1. 12, 
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þ; t. ſay, that all the heads of treaſon are excinguiſht by death; 
oxcepto capite proditionis, & inſidiarum contra frincipem,. 
Kage Tv "> T0" TV XSQRARIE THE Tpedoorasy of Tis xzTaA Back 
Av&s $T1ISSAWS. 

Albeit the bones of the Defun@ Traitor ate ordinarily-taken 
up, and brought to the' Pannel in purſuits of this nature, 
as was done in the forefaultur of the Laird of Reſtal- 
rigs yet this is not neceſſary-, but it is neceſſary-in purſuits 
of this nature, _ that the Defuncts neareſt of Kin be called, as: 
Defenders, for their intereſt , both becauſe their Eſtates are 
to be raken from them by their forefaujtur, and to the end they 
may defend the DefunQ; and objeR both againſt the relevan- 
cy of the Libeil,and the hability of.the Witneſſes -- And there- 
fore the Baſilicks add very well, that hereditas publicatur, nife” 
crimen ab heredibus purgetur, .. ta wn xalegioby amo rw #>uperopuan, 

It may be doubted, whether fince the forefaulting after death; 
} is founded upon the Civil Law, and that the former A bears ' 

expreſly, that theſe purſuits may: be intented .conform to the 

common Law, it theſe purſuits ſhould not preſcrive with us in 
five years, as they do by the common Law: -and it would ap- 

pear they ſhould, ſince theſe purſuits are intented conform to * 

the common Law, and quem ſequitur commodum eum d: bet [equi 

incommodum, Es 5, Og | 
The ſixth priviledge of Treaſon'is; that the Kings Advocat*© 
is to be the laſt Speaker to the Afſize in Perduellion, though 

in other caſes the. Pannel's Advocats are' to be laſt Speakers , + 

And the laſt Speaker has much advantage, for he may anſwer 

all is alledg'« by the opponent, Art, 11, Regulations-1670;- 

XXI![I, Thelaſt pnviledge of Treaſo6n'is, that albeit of old 
no perſons could be condemned in abſence by the Juſtices; yet *' 

the Parliament fill could have proceeded: againſt Traitors in + 

abſence. And now by a late AR of- Parliament, -it is found, 

that in the caſe of Perduellion , .and of reaſonable rifing in” 

Arms againſt the Kings Authority, the Juſtices may proceed 
te the receiving of probation, and pronouncing. of ſentence - 

| | Even * 
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the ſamerexfon-why the Juſtices ſhould proceed againſt, ang 
that 


t 


perſons guilty of Lxſe Majeſtie may be proceeded againſt, an 1 ' 
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a legiſlative power, but as the Supreme Judges: and the Par- 
liament being the fountain of Juſtice, whar is juſt before them, 
is juſt and warrantable before other Judicatories in the like 
caſes, 5. By the above-mentioned ACct of Parliament, it is 
Statute, that Summonds and Proceſs of Treaſon may be in» 
rented and purſued after the death of the Delinquents, either 
his Memory , or Eſtate, delating che one, and forefaulting 
the other, whereupon ſentence may follow to the effe&t tore- 
ſaid, And theretore, ſeing ſentence may follow when the 
Delinquent cannot be preſent, and is not in beeing, it were a- 
oainſt all reaſon, that when they are wiltully and contumaci- 
ouſly abſent, they ſhould not be proceeded againſt, and ſen- 
tenced, if they be guilty, And it were unjuſt char his Maieſty 
ſhould call a Parliament for puniſhing and toretaulting of per- 
ſons, being abſent, or thar be ſhould wait till they die; eſpe- 
cially ſeing in the izterizz the probation may periſh, by deceaſe 
of the Witnefſles, 


Follows the Lords of Seſſion their opinion, Edinburgh, 
the26. of February, 1667, 


The Lords of Council and Seſſion having conſidered the Queries 
above- written, preſented to them by the Lord Bellenden his Mas 


' jeſties Theſaurer Depute, it was their opinion, that upon the Fu- 


ſtices citation, aid ſufficient probation taken before them, the 
Fudge and A[ſize may proceed and pronounce ſentence thereintil, 
and forefaulter againſt the perſons guilty of high Treaſon, though 
they be abſent and contumacious, 

Sic (ub{cribitur Fo, Gilmore 7, P, D, 


Upon this the Parliament ratified the Proceſſes led againſt 


theſe perſons - and by the 11, A&# Pal, 2. Cs, 3. Se, t, it 


Statuted, that rifing in Arms againſt the Kings Authority, 
might be purſued betore, and judged by the Juſtices. Bur che 
Parl;ament retain till a power cumulative with the Juſtices z 
2nd when Proceſles of Treaſon are intented before them, they 

I may 
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may proceed as formerly, and though this laſt AQ a great in: 
novation of all our Law. Nor is itimaginable but that if it had' 
been ſafe, that char priviledge would had. been granted to his 
Maje ſty'formerly : And tha it is contrary to the Civil Law, is 


clear, perl, 1, & 1, penult ff, de requirendis re, nam annota« 
bantur bona, & ſi rems poſt anunsnon comparuerit, & ſatis dedes. 


rit de lands; nonrecaperabit bona, non tamen de delitFo habe- 


tur pro confeſſo, Divi fratres reſcripſerunt, I, 1, ne quis abſens | 
puniatur, & hocſure wtimur , ne abſems damnetwr, And that | 


no probarion can be received againſt abſents- in Treaſon , is 
clear by Matheus hoc tit, and albeit per extrav, conſflitutionew 
* Hen. 7, It is ordained; that probation may be received in ab- 
fence, yer<his is repute no part of the Civil Law, and is fol- 
lowed by no Nation, .and by that extravagant conſtitution this 
priviledge is allowed to all ſpecies of Treaſon, which we find 


ro beunjuſt, Andalbeir Treaſon may be in ſome caſes pani- | 
ſhed after death, yer it cannot be from that inferred, that it | 
may be puniſhed inabſence, fince after death the malice of un- 


juſt 'purſuers ordinarily ceaſes, and the hazard of Death is then 
over - ſo that theevent 'of the purſuir 1s not'ſo terrible , nor 
dangerous, Andin theſe Proceſſes, the neareſt of Kin are called, 


who may propound againſt both relevancy and probation; whats | 


ever was competent to the Defun&, Whereas when a-perſon 
is purſued in abſence for Treaſon, 'no man can in our Lawbe ad- 


mitted to propound any"thing in his defence, And albeit ie | 


ſeem unreaſonable that: a perſon guilty of Treaſon ſhould be in 
a.better condition by his contumacy , then-if he. compeared, 


To this it may:be-anfwered, . that this would prove too mach, 


for this abſurdity may beas well preſs'd in abſents for all other 


Crimes, and agaiaſt ſuch as are abſents inall the ſeveral indite- 


ments of: Treaſon ;.and yer the Juſtices are never allow'd even 
by. the late AR ro proceed to ſentence againſt any', but ſuch 


as are purſued for-rifing*in Arms againſt 'the King, But the |! 
true anſwer to this ſeeming abſurdity, is, that the Law is | 
not {0.iahumane, as to'puniſh equally preſum'd and real goi'o 1] 
whatt | 
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T reaſon. 
what may bea Crime, as what is found one, And it hath been 
oft tound, that men have been abſent, rather our of tear of a 
prevailing FaRion, or corrupt Witneſſes, or by inadyertence, 
or not being truly cited, or by being violently detained , then 
out of a copſciouſneſs of guilt , yet ſince fo judicious a perſon 
propoſed this overture, and fince Council, Seſſion, and Par- 
liament have fortified it by.their Authority,I ſubmir my judg- 


ment to.their determinations, 


XXIV, lr is ordinary tor his Majefty, to command, or for- 
bid,, by privat warrands, under all higheſt pains, or as you 
ſhall be anſwerable to.us, And thecertification here being in. 
definit, it may be daubted what the puniſhment may be, .in caſe 
of contravention, And 1, It would appear that the contra- 
veeners cannot be puniſh'd as guilty of Treaſon, for only Laws 
can make Traitors in this Kingdom, 2, Ir ſeems that this be- 
ing a contempt of the chief and Supreme Magiſtrat, it.may be 
punilh'd atbitrarily ; if the command be lawful, and in caſe of 
importance, . fince even inferiour Judges may puniſh ſuch as 
contemn or diſobey-them, in what is neceſſary for their jariſ- 
dition, Likeas Lawyers are of opinion, that #» obediens pre- 
cepto ſuperiors ſub pena indignatiopss, eſt arbitrarie puniendus, 
Cabal. caſu 30, Bald. in 1, legis wirtus, ff, de legih, Menoch, 
caſ, 365, But in that caſe, they determine that the arbitrary 

uniſhment cannot extend to death, And though ſome Do- 
ors are of opinion, that commiſſions are to be puniſh'd in this 
caſe more ſeverely then omiſhons, yet I conceive-ſome omiffi- 
ons may inter greater contempt, and be more dangerous then 
commiſſions, Nor allow I the diftintion uſed by Lucas de 
penna, adl, 1, C, ut dignit, ord, ſervet, who ſayes, that it the 
contempt be of dangerous conlequence, as if one being com= 
manded to take cate of a Caſtle,or to ſtop the paſſage of antenes 
my, that then the contempt is to be ſeverely puniſh'd by death: 
bur if the contempt be of chings indifferent, or mean, then the 
contempt is only puniſhable arbitrarily, And yet he is too ſe- 
vere.in making it to be puniſhable by death, except the perſcn 
| I 2 com» 
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comthinded: were a Souldier, -or one'who were obliged by ac- 
ceptation of his Office to-obey uaderttiat per?l, . And there: 
fored would rarher diſtinguiſhbecwixrfach commands as uſe to 
be punith'd'by dexth, ifcontemn'd, ſuch as Military-commands; 
and in theſe, rhe contempt may be punifh'd by death;. for Cu-- 
ttom comes in place of Law, &ſebi 1mputet; who hath undete 
taken ſuch an employmenras requires ſuch obedience,” 'Bur if 
the King ſhould command any Country Gentle-man , or Laws 
yer, "to tortifie, or keep a Caſtle under 'all higheſt pains; ir is- | 
probable, that-their omiſſion could not be puntſh'd by death, 
and is only puniſhable by lofing of the Princes favour , & quod' 
Princeps non exhibebit fe gratioſnm 5 which Bartol. makes the 
punihment of chat diſobedience in all cafes, ad extrav, qui ſunt 
rebelles, . 2 39 21H IG | 
XX V. . The puniſhment. of Lxſe-Majeſtie was death,” /, 5,. 
C.h,t. anime omiſito, as Tuſtinian calls it in his Inſtitutions, 
together with the Confiſcation ot all his Eſtare that Iyes with. 
in the:Territories of him againſt whoth the Treaſon: is commits 
ted x but is nor. extended to his Eftace Tying elfe-where, C. 2; | 
de'conſtal..in 6; So that if a man-commit Treafon againſt the | 
King of 87/tain, his Eſtate in France does not forfeit, 
With us the puniſhment of Treaſon'is death, and Confil- 
cation likewiſe of all the Traitors Eſtate , whether Heterable;, 
or-Moveable, Feudal, or Allodial,, And the folemnity uſed 
in Parliament at the pronouncing of ſuch ſentences are; that the 
Pannel receives his ſentence kneeling, and that after the Doom : 
of the foretaulter is pronounced againſt him, the Lyon and his 
Brethren Heraulds come in in their formalities, and rear his 
Coat ot-Arms at the Throne, and thereafter hang up his EC- 
curchion reverſ'd upon the Croſs ; Which had its rife from the 
old Roman cuſtoms, for as Tacit, obſerves , lib. 5; deterrere 
omnes # ſimili culpa volebant, 'noy pane modo, ſed Tenominia” 
mtu, ut nomen faſtis: delerttur, & effigies tolleretur. Which: | 
is likewiſeclear, /,'24, ff, depenis; And that this is the ca- | 
ſtom ot; Flaxders is clear by 'Perez;h, t, moribus noftris inſignia 
gentiliat | 
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lia delentnr, & deftyunntur, But this I think ſhould on- 
(hold in the Crime of Perduellion, but not in'other Treaſons, 
Perez, thid,” tum. 19; ; 7 
\  Another-ſpeciality introduced in the puniſhment of Perdgel- 
lion; by thecommon Law, was, that memoria damnabatur, 
and that; his Children were declared uncapable to bruik any 
Eftate or Office ; which the Emperours 4rcadius and Honori- 
ws, d, 5, c.aal,;Ful, Maj, calls a mitigation of the puniſhment 
due to Children, who as they ſay ſhould haye died for their 
Fathers Crime. Bur this is ſo unjuſt, that no Nation doth 
now uſe ity Hatheus obſe:ves, p. 352, Andit is exprefly 


' againſt 1; Crimen ff. de penis, and the Scripture, -Dear, Chap, - 


24.'Yerſ,16,. And the opinion of Plato, {ib, 9. de legibus, 
And therefore Amazias 2 King. 14.5, 6, would not kill ſuch 
as were the Children of thoſe who. kill'd his Father, becauſe 
( as is expreſt there ) The Father ſhall not be put to death for the- 
Children, nor the Children for the Fathers, And Achay's pu- 

niſhment, Foſhua 7, 14, wherein he and his ſons and his daugh- 
ters were ſtoned to death, and burned for his own Crime. is no ' 
concluding argument againſt this opinion, ſince that was found- 
ed expreſly upon Gods revealed will, who can diſpenſe with, - 
or alter the Laws of Nature - but it 1s. very probable that the 
reaſon of that ſevere ſentence was, that God knew the whole 
Family to be involved in the guile, And-it is very probabte 
that they werereſetters of the thefr, or conſcious; ro.it, ſince - 
<the ſtollen goods were taken out of the Tent were they were, . 
AndI remember that our Parliament in Ano 1661; having 
adjeted to the Marquils of 4rgyles Sentence the dishabilitation - 
of his Children, his Majeſty did expreſly command it to be re- 
ſcinded in the laſt Seſſion of that Parliament z 1n which the 


.Children were rendered capable to bruik Eſtates or: Honours, 


as the other SubjeRs were, . I know ir is the opinion of ſome 
Lawyers,-ſuch 2s Budens |, that this'l, 5. was thereafter abro- 
gat,”, Sancimus' C, de pers,” which by this calculation 'is two 
years atter the other,” And though Mathens:thinks that /.'S ,u- 
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cimss is only introduced in favours of the Friends, but not-of 
the Children :'Yet it is more juſt to think chat by this Law 
the former was abrogat, even q»o ad Children, fince the -rea> 
ſon given.in-that Law is general, 'Sancimnus ibi efſe panamubi 
& noxia eft propinques , notos, familiares procul a calumnia 
ſubmovemus quos reos {celeris ſocietas non facit. Nee enin ads 
fnitas,vel amicitia nefarium crimen admittunt, Peccata igitur 
ſues teneant autfores : nec ulterius progrediatur wmetus,; quam re+ 
periatur delickum, Hoc fingulis quibuſque Judicibus intimeter,. 
"Nor canit be.concluded, that it is clear that the former Law 
was not abrogat by that Law, fince /, pen, C, Theod, dt bon, 
roſcrip. the ſame Emperour Honorivs leaves no Eſtare to the. 
Children of Traitors , for it does not follow, that becauſe:they 
are to ſucceed tono Eſtate of the Traitors, that therefore they 
ſhould be uncapable to gain, or to ſucceed:to any other Eſtate, 
Bur after all theſe Laws che Baſil, I, 5, hs, extends the punithe 
ment, «74 70y waidoy, Xt 
.. Another puniſhment of Perdnellion by the-Canon Law, cap. 
felicis de penis in 6, is, that the Traitors Houſe ſhall be thrown 
.down, aud not re-buile, which is not in obſervance amongſt 
us, Norwas it lawful co mourn for him when dead, or to.gwe 
hima publick Burial, /.4 1. f, de his qui not, & 1, 35. f, dere> 
lig. - And with us it is ordinary-for the friends of ſach as are 
condemned for Treaſon, to get a watrand for attending them 
in maurning upon the Scaffold, Bur Ido not find that the at- 
tending him in mourning,orthe burying him, was eyer account- 
.eda Crime in Scotland, 

I find that ſome Lawyers believe, that the fear of lofing an 
Eſtate excuſes him who has complyed with the Enemies of his 
Prince, note ad Clar. h,t, num, 9. Imol, Confil, 34, Bur, this 
was expreſly repelled in the Marquiſs of Aregyle's-Proceſs 1661, 
Bur certainly the-fear of life might excuſe, for there can be no 
Crime where there is not a'voigntar a&, and nothing can be 
yolantar which is forc'd, * A 

Thopgh repentance is no relevant defence againſt a ditty- of 

Treaſon, 
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Treaſon, eſpecially where thete is oncea deed of Treafon com- 
mitteds yet ſuch is che clemency of Princes, that by the /,-r. 
F4ſil, h,t, 1find thathe who in the beginning of a conſpiracy- 
reveals,. is to be rewarded, but-he who aſter the Treaſon is: 
committed reveals the Authors, «re 70 Tpzyue, is only: to be- 
pardoned. 

Sometimes likewiſe to puniſh the atrociouſneſs of this Crime, 
the very Parents are baniſh'd, and all the Family are ordain'd | 
tochange their name, as was done Ravillar's caſe by the Par- 
liament of Paris :* tor though theſe could notbe'corporeally 
puniſh'd, yet the State may juſtly deny their proteRtion , afid 
Countrey, to any who me be preſum'd will bear revenge, ot 
probably were inte&ed with their Friends Crime, | 

But though theſe puniſhments may be inflicted after probas 
tion, yer if the Pannel was only denounced for not” appearing 
inTreaſon, he only loſes his Moveables'y and a gift of forfei- 
ture following ſuch a denounciation was: declared nul] by the 
Lords of Seſſion, becauſe the certification of the Letters in that* 
caſe, is only tobe denounced fugitives, and loſe their Move- 
ables, 30. Fuly, 16632, and 30, Novemb, 1671,-Haige coun” 
#4 Moſcrop. | 
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it, What i Sedition? 
2, The puniſhment of it, 
3, Convocation of the Liedges how puniſhed, 


I. pne490n is a.Commation of the people without authori- | 

ty, and if it be ſuch as tends to the diſturbing of the Go». 
,vernment, ad exitium princiÞss vel Senatorum-ejus.& mutatio- 
nem.rei publice, itis Treaſon z bur it .itonly be raiſed upon ny | 


Privat account, it-is not properly called Treaſon: Eucit is wi 
.us.called a Conyocation of the Liedges, 


Theſe publick Seditions are .called Seditio regni wel exercj-. ; : 


tus, cap, 1,1, 4, Rez, Majeſt, And this ſpecies of Sedition is 


puniſhable as Treaſon - And, the Mr, of Forbes was hang'd for 


raiſing Sedition in the King's Hoſt at Fedburgh, When a Se- 
dition is raiſed againſt the Government, it is 1epute Treaſon by 


the Doctors, as is clear by Boſſius de crimine Leſe Majeſtatis : 


And Perezins hoc, tit, 

II. Albeit per /, 1. cod. de ſeditiofis, it be only ſaid , mul- 
.ctam graviſiimam ſubtinebit , which general term , in my opi- 
; nion, isuſed co fignifie that this Crime is not to be equally pu- 
niſhed, but according to the ſeveral degrees of guilt, and the 
authors and fiiſt raiſers of the tumuit are to be moſt ſeverely 
puniſhed, And the Bafilick ſayes only that graviſſime pene 
ſubjicitur Fapurery vaoxumes THHoQIe, Which the Greek glois ex- 
pounds unwarrantably tobe «/t;mmum ſuplicium in all caſes, and 
as to raiſe men againſt the Prince is Treaſon, ſo to raiſe them 
againſt Publick Order or Diſcipline, Kart TYS Kolrngs QUTRGIASy 
is Sedition properly, and thus Treaton. and Sedition properly 

f differ, 


0 2 


þ 


' | differ, though oftentimes Sedition may be accompanied with 


S . 


- 


'Sedition. 5 
- qualities which-may raiſe it to: Treaſon, And:this: the Boflioks 
= not ſeditio/us conventas Treaſon, but it ic be raif'd at os- 
 Cidatur Magiſtratus feditioſas' conventus, it is Treaſon in thac 
caſe; 1,,2#.t. | | | 
. X 6ad'noe Seditian:to-be expreſly declared. Freaſon with us. 
| - in anpcaſe;; for by the: 78, TAG Fo, 2. Park, 14, the raifing 
of Commens: in hindering the common Law ( which is proper- 
ly Sedition) or the: making of Leagues and: Bonds within 
Burgh, wiehoue: the command of. their Head'Officer, is de- 
| claved na bepuntiſhableiby Confiſcation of Moveables, afid thac :- 


- | -theirlivesſhall be in the King's wilh, © From which AR ir-is | 
| likewiſe ra.he abferved, thas the command of che Magiſtrars: 


dach im things torhis Office excuſe the Lictiges,. and 
- therejare it. may beaffened: that che Liedges rifingiinobedicace” 


| toicommandeattheSheritF., or Lordiof Regaliey,. are nov put- 


' -niſhable, exceptic wascleardy palpable to:chem: that their in» 
ſacre@iom wagin concempec ot his:Mgeſtzes. Authority, which 
appears to be the meaning of the foreſaid:/, fo quis comma evs- 
denti jn(ſonew, 8c, And ſeing, che Liedgesare oblideed 

| yrhar Magiſtrats,. aud-to riſe whem he 'callsthem,, as 

isevident by: many'A&s of Parkiamentc; and wittiour thisaliow- 
ance his Majeſty could not be: ſerved:-:. ic were' hard: co: panith 
them for that obedience, -which would be puniſhable it:chey 
re{uſed it, 

HI, The.convocatingthe'Liedges in Bands of Men of War, 

For daily, or monethly wages, without ſpecial licence, is de- 

clared likewiſe to be puniſhable by death, by the 75, A# 9, 

Parl, ©. M. which A& is ratified by the 12, CA@ 10, Parl,X, 
Far6; And the making of all-Leagues and Bands amongſt the 
Liedges without his Majeſties conſent, are diſcharged, and the 
coatrayeenersare declared to be puniſhable as movers of Sediti- 


' enand unquietneſs, 'to the trouble of the publick peace of the 


Realm, theretore.co be puniſhed with all rigour, 'to 'the exe 
ample of others, Both -which At are ratifled by the 4. Gu 
| | K I, Sef, 
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8ef. Che, 5; _ etit pas "OS thar ach Sedi. 
tions an ie le as. Treaſon, fince the making of 
Bonds reyy pan p amongft-:rhe Liedges is declared by the 
forelaid 4..AQ tobe one of his:Majeffies Royal Ppcgaivg 
And ſureit is Treaſon for any of his MsjeftHes Liedges.to uſurp 
hisroyal prerogative; Barſure ir is;that to convocat theLiedges 


ſimply without Bonds or Leagnes , 'camno _—_ be accounted: 
Treaſon, much leſs the being prefent as ſuch Convocations, | + 
though in Arms - And-thus it was found inthe caſe of a Baxter 2 
who was, purſued as guilty of the -Convocation-raifed again 3 
the Cuſtomers i in'«Axno 1665, That naked afliſtance ar ſuck. 
meetings per:ſe was not relevant to infer death, but only'an ar- 3 4 
puniſhment, .as is clearby the 5,C4&# , Parl, Fa, 1) 
whereby-all-men are (ng rg travel with more nor they ca} 5 
ſuſtain, . and if they do, .they-may be put.under ficker:Burtows'| 6 
cill-the: "King declare his wi And by the 85, 46, Parl,F, y: 
EleQing of Deacons:was d ged as Setition,:. I. 


Convocationsareallowed in ſome caſes, as for puoſuing o 
Thievesand Sorgers, as Fx, 6; Parl, 14.cep, 247,” < 

This Crime ot ſimple Convocation, is ordinarily purſued bee. 
fore the Council, and isfeldome- puniſhed eicher by che Couns: | 
cil,: or J uſtice Court, cenquem crimen per ſe, butas the agradg-+ 
ing quality of Ryot or other Crime, . 
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| +; The punilbment of Poyſon by our Law, (> 

xt 2, Howfar the giving good Draggs irregularly is puniſhable, 

3. Whether ihe poyſoning Fews, or Excommunicat Perſons, be 
'Þ SET 7777 Ce BLESS | 

| 4, Whether the poyſoning Beaſts, ' vr Fields, ' be puniſhable by 4 

ol this Statute, _ | 

bf 5: Whether endeavours to poyſon be puniſhable, 

4 6. The qggravations of this Crimt, | L 

| T1. JOyſon is by our Law declared to be puniſhable as the 

ft _ Crime of Treaſon, bur itis notdeclared Treaſon,: 4# 

F 1.7. Parl, F4.2, By which all perſons are diſcharged to bring 

6 ome Poyſonfor any uſe by which any Chriſtian man. or wo- 

i} manmaytake bodily harm, and thav under. the pain. of Trea- 

+| ſon, and that being conviR, they ſhall forefault to: the King 


Life, Land, and-Goods.z but notwithſtanding of theſe words, _ 
for any manner or uſe, Apothecatiesand others do daily bring 
home Poyſon, But to this it may be anſwer'd, thatthey bring 

the ſame home, notas Poyſon, but as Druggs , and the Law 
preſumes that the Liedges are in no hazard of that Poyſon 
which is'in the hagds of skilful-men, This -was likewiſe 
the opinion of the Doctors Gothofred prax, criminal, Y. vene= 
nam: But notwithſtanding that the buying or giving of Poy- 
ſon is declared Treaſon by the Law, yer'I find no inſtances in 
-the:Journal Books where any have been convie as Traicors 
* :upon this account : "Bur on the contrary, Fohn Dick tor poy- 
ſoning his Brother.agd Siſter :is. only ordatned ito be _— 
K 2 Yo : | 
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bur is not forefault, wt, March 1649, If any Stranger bring'f 
home Poyſon any manner of way, 'it .is provided by the 32, | 


A of that Parliament, that they ſhall be puniſhed the ſame 
manner of way, and that no remiſſion or ſafe condu ſhall be 
profitable to them, , 


_ 


The reaſon of this ſeverity proceeds from” the abominable. 


nefs of that Crime, - plus eff enimwhominem wveneno necare quan| 


gladio dicit gloſs. in I, egd,: lege juſt,” de publicis judicibus pa 


zextum |, 1, de-mal. & Math, For he to whotn Poyſon isgivaſ 


cannot defetid himſelf, and Poyſon is a way of death ſo much 


hated, char _ the Law hath allowed executions by the} 
Sword, yet it hath never allowed any execution by Poyſon,- | 


© Thoiewho give Poyſori were by the Civil Law called vexts 


#471iz.: and they were only puniſhed capitally , per {, Corneli-| 
—_— L 1.S,1,. adl. Cornel, de fic.” And it may be 


proved by preſumptions, Clarus Queſt, 4. verſ, fin, Bur the 


Body muſt in this caſe be fighted by Phy ſiciaos,- and the poy- 


ſdnous.qulitymuſt be proved, . | 

T he buying of Poyſon, though with a defign to kill there- 
by , if murder do not aRually.enſue, is not thoughe capital by: 
< he Do@ors, - but only puniſhable pans extraordinaria, Gothi-: 


fred, prax, criminal, S. ventnum num, 21, .Yet wich us the} 


very buying is by this At of Parliament capital. 


H:; Whether ro-give Druggs that arenot of their own nature | 


ayſonable too-frequently, and: contrary to the nature of. the 


diſeaſe, be puniſhable by this Law,.or as murder, or be puniſh- | 


able arall, was debated'in Kennedjes caſe,- the 8, of Februwy 
1676,” and that it was puniſhable was contended, becauſe ++ 


nenum Or pharmaccn was in Law vomen eeneris, and expreſtÞ 
good Druges as well as 1!],. [, venenum ff. de verb, fie, Andihey 
beſt of Drugs, given in great exceſs, is Poyſony tor Poylca| 
conſiſts in exceſs.of quantity as well as quality , and whateve| 
-Overpawers.our:nature is poyſonable ro-us,+ And fince theone! 
may kill as well asthe other, and that killings that which is} 


Puaiſh'd, 'the Liz Should puniſh the ones well as the other, 


And 


- TO 
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Ahd whatever may be ſaid where the deſign was not known, 
yet here thedeſign of Lilling was communicated to Kennedie, 
And it is proved that he refuſed to give meer poyſon, leſt the 
external marks after death ſhould difcover that Poyſon was gi- 
yen, bur that it was ſafer to gtve conſtant purgations to be 
thrown in by his Servant in his drink upon all occafions, and 
that withour- his knowledge, 3nd contrary to the nature of his 
diſeaſe, -he haying a Flux: All which circumſtinces ſhew a 
deſign t3 kill, And Gothofred, Y. venenum is clear that med; 
c & farmacopole ineptum medicamentum ſcienter ad hibentes 
ut infirmus morietur tenentur ut homicide, And though the 
judgement of Phyficians ought to be ask'd where the deſign is 
not known, yet where the defign of killing , and means ſuit- 


- able to that deſign are clearly proved, there is no place for con- 


fulcing Phyſicians 3 nor can any. danger enſue from the prepa- 


'rativCof puniſhing this Pannel to other Phyſicians or Apo- 


thecaries, except they give Phyſick without being imployed 
by the party,” and ar the deſire of Servants, who imploy upon 
a deſign to kill, and adminiſtrat the Drages at unſeaſonable 
hours : All which are of themſelves Criminal*, and: this way ' 
is more dangerous then ordinary Poyſon, becaule Servants are 
more eaſily admitted then others, and this way 'is leſs diſco- - 
yerable, Nor needs it he proved that the Detun& died of this 
Poyſon, ' for even one who got true-Poyſon might have died of 
other diſeaſes, bur it is ſufficiently proved, that after the giy- - 
ing of thir Purgatives, hedied the next morning of ſucha looſ- 
neſs as m2de his Bed to (wim, * And as this 'is like the natural 
produc, ſo preſumitur contra verſantem in illicito,” eſpecially - 
all this deſign of Murder being to conceal the Servants theft, . 
in which this Apothecary was a ſharer, .  _ : 

I TI, i From theſe words of che AR, throveh the which any ' 
Chriſtian man or woman may takebodily barm ,” it may be 'con- * 
cluded, that 1,: The: poyſoning' of :a Jew or Pagan falls 
not under this A, though ic may be purſued as Murder: And 
itmay be doubted whether the poyſpning'ot 'an 'Excommuni- - 


cat - 


9 /0N » 


ans - But to preyent all. chis, che Zygliſh Statute bears , that: 
. to kill any reaſonable creature iz rerum natura, by: Poylon, or. 


otherwayes, &c, And Cook obſerves, that to poyſon a_ Jew: | 


or Turk falls under ther Sature, . 


IV. From theſe words likewiſe it may þe.obſerved that the; | 


. poyſoning of bruit Beaſts does ,not fall immediaely. under thisi 
AR, nor yet the poyſoning whole Fields, to. the end Beaſts; 


- may die, _Albeit both. theſe Crimes be puniſhable by death: 
by the Laws of other Nations, as Carpe, obſerves, tra, rim, | 
One#. 21, nam, 24, And fince Thetc is puniſhable by death, | 


much more ought the-poy ſoning of Beaſts be, ſince: not only 


is the party le(s'd by wanting his Beaſts as much as in Theft, bur: | 
the Common-wealth is more prejudg'd then- in Thett, ſince 


the 'Beaſts ſo poyſon'd , are made unſerviceable as to all 
uſesz and men are likewiſe in danger by eating or uſing of 
them: And this is. worſe then houghing of Oxen, which is ca» 
pital by our Law, 


Bur if a Beaſt be poyſon'd ,- that men may be thereby poy- | 


ſon'd, then th@poyſoning of Beaſts will infer death, 
From theſe words, may take bodily harm, it may be infer'd 
likewiſe that the giving of Poyſon whereby men do fall Pa 
ralitick, or Lame, ; ſhauld fall under this Statute, though the 
perſon dies.not, fance chat may he conſtrued bodily harm, 
V. Asalſo it may be concluded, thatdince to bring home 
Poy ſon whereby men may die does infer death, that therefore 
the giving of Poyſon, . though death do-not follow, either be- 
cauſe the Poyſon was not ſtrong enough, - or becaule the: party 
poiſoned did counter-aR its torce immediatly hy ſuitable reme- 
- dies, ſhould be puniſhable by death., for-theſe are more im- 
mediat. deeds ghep to bring home .Poyſon: And generally in- 
deavqur is 1n this Crime puniſh'd as the conſumat AR; where 
the indeayour comes to any deed-chat approaches :che. Crime, 
l,r, ff, ad 1, Pomp, de parricid. though Carpz, is of a.con- 
air opinion, aſſerting that conatys or indeavourtiis only.to be 
| puniſhed 


- — 


car perſon cah fall under this A, fince they are-not Chrifiz | 


" 
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P oyſon. Tr 
niſhed even in that caſe by an extraordinary puniſhment, . 
The adminiſtrating-Drinks or Medicaments to procure or in- 
creaſe love, is thought not puniſhable , though death do nor 
follow, becauſe there was no deſign thereto kill, Carpe, ibid. 
 & 1, fiquis ff, de pans, though this be puniſhable, as that Law 
| aſſerts; by a leſſer puniſhment, am eft res mali exempli, 

VI, Indeayour is puniſhable in the poyſoning of Parents,and- 
in reiterated indeavours, though death tollow not, And the 
poyſoning of Magiſtrats, or Maſters, ſince theſe great aggra-" 
vations are ſo odious 1n the very contrivance , that theſe ag- 
oravations are as odious as ſucceſs: And as the Judge may 
mitigate the puniſhment upon the accoyat of leſſening circum-: 
ſtances; ſo he may highten the puniſhment'upon the account” 
of aggradging circumſtances, FYaſq. contraver, illaft, cap. 14.. 
and Carpz, num, 50, queſt, 20, part, 1, gives us ſeveral deci-- 
fions to this purpoſe, and amongſt other deciſions, tells us of 
two Mountibinks who were burnt with hot Tongs to death,” 
for having poyſon'd ten ſeveral perſons, Bur if a Phyſician ' 
would poyſon his Patient, -it-woutd be certainly Treaſon with*- 
us, as being Murder under truſt;- 


br =, "Sf - 
TIFLE Ix  * 2 
De Incendiariis, or Fire-raiſers. ; ; 


rus > —— 


7 alice and deſe Wy Firwrajfg « only penile 
| | acat 
, 2, What preſamptions can.prove this deſign, 
* 3; whe one may be puniſhed for burning his. own Houſe ? © 
4, The puniſhment of Fire-raiſi us according to the Comid 
Law, 
.5, The puniſhmint of it according to our Lam. 
.6, The [Serge of Bos puniſhed, 
7. Whether the drowning 4 Coal-heugh be puniſteble, pu / the | 
barning of it. 
8, Fire-raiſing cannot be remitted, 
9, Thepujiſhment culpoſl incendii, | 
10, How accidental Fire-raiſeng $ to be puniſhed, 
11, How Maſters are to be puniſhed for their Servants negli- 
gence, - 


nds 


T is moſt unnatural that the Elements which-were created to 
be Servants.to Man, ſhould have dominion over him: And | 
therefore theſe who raiſe Fire are repute great enemies to man- | 
kind, and more criminal then - either Theives or 'Murdeters, 
For in Thelt, the thing ſtollen remains ſtill with the Common- 
wealth, wheteas it is abſolutely deſtroyed by Fire: And in | 
Murder: the Crime extends never further then -the deſign, | 
whereas in-Fire-raiſing, the mercileſs Element which is im ploy: 
ed, debords oft beyond its commiſſion, and involves in the 
common miſery thoſe againſt whom rhe 'Fire- raiſer had no de- 
;fien, with thoſe who were his known enemies, And theres | 
f fore 


Ga 


# 


 -behewhootde 
'. with his-own hand, or commiſſionat another, - or executes him- 
| ſelfanothers Commiſſion, And becauſe ot the atrociouſneſ(s 


WOES 


Fire-raiſers. 73 


fare thoſe who raiſe-Fire within a-Town are burnt; [whereas 

hoſe who burn only a Houſe are not {o grievouſly puniſhed, 

boi f Fire alſ®s or Incendiarius, is by. Lawyers defined to 
on raiſeth Fire, whether he kindle*the ſame 


BY 


ala Crime,.'theactempt is puniſhed, though the effeR fol 
ow not, and threataings, though nothing follow , are pu. 
niſhed, Dambazd, rubrica. de -Incendiariss , but becauſe this 
Crime is of ſo high a nature, and-tha it is:improbable that any 
would be ſo:metrcileſs ro commit the ſame , therefore the Law 
requires. that the. Fire-railing which is puniſhable , be commicr- | 
ted dolo.malo: And with us it is required they be combuſtores 
domorum wniequiter & malitioſe,as Skeen tranſlates it, ad cap.10. 
.Melcalmi:2. And: wiltul Fire-raifing is only declared puniſh- 
able by death, Cap, 8./Parl.:3. F.5. ITED 

II, - But fince defiga and do/ae are as of the mind , ' there- 
fore they are inferr*d from preſumptions, and what preſumpti= 
-ons are nccellary in this cale, are-yerywell related by Far,queſt, 
110, cap.-2, And Fohn Meldrum was exeeute-upon pre- 
ſumptions, 2 A#g.1633, where he being purſued for burning 
the Houſe of Frendricks The only. preſumptions adduced a- 
giinſ him were, greacthreatnings, capital enmity, - his cootra- 

icing himſelt in his own Examinations ,- common brute and 
open tame, that he was the burner, But'I think char caſe very 
hard, and not tobe drawn in conſequence, for though the do- 
lus and deſign may be proved by prelumptions, becauſe: chac 
4s an at ofthe mind, yet the burning it (elt being an external 
a, ſhould only be proved by Witneſſes and confeſſion, 2. 
Seing probatio preſumptiva isbutfictiti1,: it were hard to allow 
both rhe burning ir ſelt , and quo anime the: Fire was raiſed ro 
-be proved by prefumpriens againſt-that common rule in Law, 
that due fitiones non cadunt in eandem rem, '3, 'Lawyets are 
poſitive, -that .dolus debet pbjcit probart manifeſte, 'Bertez. con- 


«fl. 323, 


'T, 11, 


a - HE Ie isdoubred among the Do@ors; whether he that burns- 


F wre.r aiſers s 


kis own-Hquſe may be puniſhed as Invendierins, fince quiliber 


off rei ſua arbiter, and dominion is defined to be the uſing of. 
any thing'as we-chink fir, But fince Fire-raiſing is oft-times- 


not-only. for the prejudice it hath done,” ſet quis flam-. 

ſhove: be pw»: 
aiſhed inchis caſe, And as ie is not preſumable thar any man: 
will burn his own without defign,. (o-it this were not puniſhed... 
men might-upon the preeexe of burning their own waſte and- 
deſtroy their own, and ruine their neighbouſs,. And he might: | 
very welibe et rs have had a defigrr againſt his Neighs | 

hough the immediat dominion: belong to privite- | 


meporuis long ins 2.vagers, thetefore Fire-raifing 


bours 4: bur © | | 
perſons;. yetithe King has-alfo-ar-intereſt', & dominium drire-- 


(um -. And as no mancan kill himfelf lawfully, fo neither can. 
he burp hisown-Hioule,. t he can-infiru@-that he did the- 


ſame upon a juſt and reaſonabte aufe, 

- - TV, . Thepuniſhmencof Fire-raifing by the Civil Law; was: 
various, and fuitable tothe ſeveral degrees of the Crime, for 
raiſers of Fire within'a Town were burnt alive > Thoſe who: 
———w _ —_ were cet beat, and - then 
bucne;- but not burnt quick; - as we. ; lex 28 pwas.” 
cendiarti ff, de pans , bue the burhings of a Hou 6 Vik- 


lage was norſo highly paniſh'd; And Clarw Queff. 68; thinks 
that the Sracucory pain of Fire-raifing, if it Key dry ſhould' } 


not take place. in (mall: Fire-raifing + Bue ſince a ſmall fpark: 
may kindle a great fire, this- concluſion ſeems very unwatran-- 
rable, if the Fire was defignedly raif'd; 

V.. According to:0ur Law, the butning' of folks in their 


Houſes, and Corns, and wilful Fire-raifing, is Treaſon: And' 
Lzxie Majeſtie, Fa, 5, f5 3. cap. 8, From which Air is to be. 


obſerued,. 1, That the Particle and ,-is not here copulative, 


but 4 disjunRive, for either of -thefe' caſes; ' viz, . the 'burning 


ob Corns is per ſe Treaſon, 2; It isoblervable, thar'a)} Fire- 
ra.fiag is not Treaſon: ( though the Rubrick of the A& bear, 


that all Fire- raiſing is Treaſon) which may; be concluded Jo 
thele- | 
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theſe reaſons,” 7, Thatall puniſhments ſhould be commenſy- 


rat to-the Delics and .Crimes which are puniſhed; and there- 
fore ſince Fire-raifings are'vety various, it were unjuſt that they 
ſhould be allequally puniſhed, eſpecially the puniſhmenc | here 
being Treaſon, which were too ſevere for buraiag Peers in a 

xe Mos liccle Corrage ſtanding ina Moor, where the guile 
is ſo.(pall, that che offenders in thele caſes ſhould be capical- 
ly pyaiſhed, And in a-caſe purſned againſt Mackenzie of Suddic, 
upon the 29. Faly 1693, ior burning ſome tewel ſtanding 
upon 2 Maor, the Juſtices would nor ſuſtain this as Treaſon, 
2, 1fall Fije-raifing were by. this AQ Treaſon, there needed 
not a poſterior Act have been made, cap, 146. p. 12, Fa, 6. 
declaring that wilful Fire-raifing in Coal-beughs, upon malice 


_ anddeſpite, is puniſhable as Treafon, 3. By thetoreſaid AR 


of K, Fa, 5, it needed not to have been ſaid that the burning 
of Folks in their Houſes, and the burning of Houſes and Carns 
ſhould be Treaſon, it generally all Fire-raifing were Trex 
ſon, | | 

For the better underſtanding then of that At, we muſt con-, 
ſider that there are three ſeveral ſpecies of Fire-railing detjared 


| to be Treaſon by that AR: The firſt is, the burning Folks in 


their. Houſes, which-mult be interprec likewiſe'to be the butn= 
iog of Dwelling Houſes, though the People were not acciden- 
rally.chere, or were poſſibly there, and eſcaped, W hich ſpe- 
cies of Fire-raifing is moſt ſeyerely puniſhed, both becauſe Fire- 
raifing was of all others the moſt horrid, & domus ſua eſt uni- 
cuinue tntjftimum refugium, and becauſe ordinarily the burning 
of all-the perſons dwelling in the Houſe is thereby defigned , as 
well as the burning the Houte it ſelf. | 

T he ſecond fpecies is, the burning Houſes and Corns, which 
is ſuitable to the. foreſaid 28,. Law f. de peu, where it is 
ſaid; that qui aceryum frament; juxta 44es poſitum combuſſerit, 
viucins, verbergiuſque, igne necatur, | 

The third ſpecies is, willfal Fire-raifing, which differs in 


this from Burning, that Burning is of a particular place, with 
L 2 -defign 


da ” : 
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deſign to deſtroy no more + But Fire-raiſing is the burning a: 
particular place, with deſign'to burn'more z as co kindle alirtle” 
Corn upon deſign ro burn the whole Field, PE TIM 

VI: The other A& making the burning of Coal-heughs to 


be Treaſon, was practiſed npon Fohn Henry, 14; Fane 1615, 
who was hang'd therenpon;+ | And the reafor of this Iaw was 
founded upon'the favourablenefs of that 'MannufaQory, which 
ſomedo 'ruine by putting fire inthem; which. is ſo eaſe, thar' 
'nothing could detend againſt it, bur che ſeverity of ſucha Law: 


as this, and upon the greatneſs of the hazard which did ariſe | 


by ſuch Fires as this, which could never be quenched when once 
kinaled.. | 
VII. I was once confulted- whether the drowning of Coal-: 
heughs was Treaſon by this AR, ſince erat eadem ratio wirohi- 
we, bur 4 thought not, . becauſe penal Laws, eſpectally-in' 


which the puniſhment is fo ſevere as'Tfeaſdn , ſhould nor be' } 


extended, as iselſcwhere largely debated,: And the hazard of 
drowning a Coal-heugh is not equal to the burning of it, for 
drowning can be eaſter removed, and cannor ſpread ſo far, 
VIII, So odious is this Crime, that-it: is expreſly provided 
it-ſhall be one of the four points'of the Crown, and ſo can on- 
ly becognolced by the Juſtices ; -and all 'remiffions granted for' 
Fire-raiſingare declared null: Bur-this laſt is not ix vir#di obſer- 
vantia,- And Fire-raifing being included in the Earl of Caith- 
neſs —_— it was ſuſtained, though thir Acts were ob-- 
jected, . 
: IX, If dole and defign canort be proved in the Fire-raifing, 
ſo that it were accidental, ſed fi cu!pa incendio cauſam dederit, 


there isa Civil Action, by the Civil Law allow'd, ex lege aqui- 


lis : But) for the further undei ſtanding incendi? culpar , the 


more exaQ' Doctors do diſtinguiſh betwixt zncendium ex culps' | 
lata, ex cnlpalevi, & ex -culpa leviſsima commiſſam, . And: | 
fiace eu'pa lata equi paratur.doJo, therefore they make ir+to be | 
corporeally punifhable, though in that caſe the puniſhment is 
noc.extended to death ; bur? the-ſame-be- committed only ex" 


— -—- — 


cnlpgt} 


! 
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calpa levi; then it is to be puniſhed by a Fine : but if the com- 
mirter have not wherewith'co pay his Fine, | he' may Subſidiar« 
ly be puniſhed in his perſon - Bur if the Fire be raiſed per cul- 
pamleviſsimem,” then the commirter can never be puniſhed 
corporeally; even though he wane Money wherewith to pay * 
his Fine; dicunt tamen aliqui calpam leviſsimum in faciendo, 
thniparari calpeleviin committends; Alex, con, 55. 

IX; By out-Law: he who burns a Houſe ft-a Town by mi(- 
governance, and ze of ſet parpoſe,” as the AR ſayes, be ſhall, 
be puniſhed at che fight of the Magiftrats of the Town, and his - 
Goods, ſhall be given to 'him who ſuffers the prejudice, 
and ſhall-likewiſe bebaniſhed tor three years ; - and if he have 
no'Goods, he ſhall be ſcourged at the Mercat Croſs ; and ctho- 
row'the Town,-and ſhall'be baniſhed for ſeven years, but if he 
who owes the Houſe,do either by himſeH, his Wife, or Bairns; - 
(id ef negligently ) burn his own'Houſe, albeit no Neigh= 


| bburbe thereby prejutged, yet he ſhall be baniſh'd the Town * 


for three years -- And if he to whom the Houſe'is. ſet burn the 
ſame negligently; he ſhall repair the dammage, and be bani- 
niſhed for three years: Or ifa Stranger, or Traveller, burn, as 
id is, heſhallbe Arreſted, and repair the Skaich, which it he 
benotable-ro do, he ſhall abide in Sickernefs'( 7d eff, ir! Prifon) . 
at the King's will: And ifthe Governours of 'the Town be ne- - 
oligent in the execution of their'Office, they are ro be-unlaw- - 
ed inten pounds : And if Fire happens in Husband-Towns, in 
Barronies, they are to be puniſhed by the Lords,:i4eft, Barrons 
in !tke-manner as Magiſtrats do within Burgh,: Fa, 1, Parl, 4, 
6 73s: 

By this A likewiſe, no Fire is'to becarried from vn Houſe 
to'another, but in.a covered Veſſe!, under the pain of an * 
Un-law:, bur fiace this Un-law is not expreſt,” it is'therefore 
Arbitrary to the Judge'to raiſe ir as high as his Jurisdiction | 
will ſuffer, though in juſtice he ſhould proportion it to the 
Crime, eſpecially fince it is not tax'd here ot defign;' that it 


may be proportioned, as ſaid is,-. : 
Ss Upon - 


Upon this Aft chere may be ſeveral,doubts raiſed, 25 firſt, 


of, thecommos diſtinRian mide by, Me PRA and relared 
by Alexander Conſfiuis 5.5, would be. gred,.. And. it ape 
pears chat milgoyernance in this caſe does inclyude.culpam lewsſe 
fmaws the meanelt fault, becaule the AR bears wiſgovernance, 
and wot of ſet pwrpeſe ,, $a.that whatever is.not pf ler purpole, ar 


deſignetl i45pmaifhable by chis AR, | Likess, the, ward peck-- 


lefly, which is likewife uſed in this AQ, as exegetick .of the 
tormer, may be properly enough excended t0.cu/pe lewifimay 
but yer it. maybe argued upon the, other hand, thar ſince thy 

ent of Servangs 72iling Fire by miſgovergance, is co he 


Scourged publickly, and-thea Baniſhed , and that Maſters are . 


puniſhed if chey burn cheir own Houſes, after chat manner, it 
were hard to extend this puniſhment 4d cu/peps leviſeioam: 


and 85 the Law incerprers obligations $0; give Wine or (Corn, | 


neither4o be. extended [tg:the beſt, nor worlt of that ſpecies z 
 ſ(o.iachis caſe, mi/goyernance i(bould 'be interpret, as that it 

may properly neicher be meant of c#/ps lata, nor levs{sima, but 
of cu/pe lewis, which is wedia: and the word miſgovernance 
properly doth imply a taulc chat is conſiderable , & werbs per 
nam imponentia, ſuns fricti[sime inter Tana, as Lawyers ob- 
ſerve. 2. It may-be doubted, whether if Children who ate 
not come tothat age at which they are qnly $400 way them» 
ſelves, ſhould burn the Fachers.Hoyſe, it che Father be py- 
Niſhable by this AR, eo caſn; andalbeir ic would ſeem thar he 
is, ſeing accident withour judgement is punithed, in this caſe, 
by repairing the dammage done, yet it is more ſuitable xo rea- 
ſon to conclude that he 1s not, becauſe x. He who bath no go- 
yerament by Law of himſelf, or any thing <lſe, cannot be ſaid 
todo any thing by mi{governance. 2, Childien m Law arg 
£quiparat to furiqus perſons, or Idiots, andas the Father could 
nor be puniſhable tor what isdoneby his Children, being fu« 


ious, aud Idiots, ſo neigher can he be puniſhable for what is | 
done by them whilſt they are 2mpuberes, 3, Quia acerfoorine | 
f ſequitur 


_ 
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quitur naturam [ui principalis, & ſubſidiarium naturam ej us 
ſeq eft ſubſidiarum, and Arete, where the Child himielf 
cannot be puniſhed, we ought to conclude that the Father 
onght not to be puniſhed for him, - - 

XI.. The DoRors doconcludethnr the Maſter of the Fami- 
ly is bound not only for his own, but likewiſe for the fault of 
any of the Family who raiſeth Fire, for hwwing chooſ'd them 
himſelt, heoughc tobe lyable for their faule, and he qughe to 
blame himſelf for not chooſing of better Servants,, Bur this is 
2a bereſtricted tg the injuries done by the Sei vancs ia their re- 


ſpeRive imploymencs to which. they - were made, overſeers by 


Maſters-: As tor inftance; it the Cook ſhould leave the Fire 
ſecurely at night in the Kiechin, buca Laquie belonging to the 
Houſe ſhould thereafter come in to the Kicchin and (carter it fo 
as that both their Maſters and the Neighboats Houſe were 
burnt, they conclude that the Maſter wauld.not be lyable to 
make up his Neighbouss.dammage,” fince. the Maſter was not 
to be blamed, the perſon chool'd by. him. having done his duty, 
Carps, part, 1..queſt, 39, num.51, & 52, But this ſeems un-: 
nd. far it may. be aile/ged that the Maſter: ould nor 
have chooſed any ſach\ Servants: And.ty-is all oge to the Neigh-- 
bours, by whow:the prejudice isdone,: os whether ir was done 


without the-committers office, or not,. And therefore it were 


fir to conſider whether the perſon who did the inju:y was 


| known' to. be a profligat ar. vicious perſon before he was im-- 


ploy'd. And it ſeems that this may be the- intereſt of the 
Common- wealth, becauſe ic would ſecwe Neighbours, and be 
advantagious for the Common-wealth , that: none ſhould im-- 
ploy Servants who are not (ufficiens;. 
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I | 
Witchcraft | 
FLA HESAL; 1 
;x, 'Wierus arguments againſt the puniſhing of Witches, with 
the anſwers thereto, _ HS +> | 
2, Some obſervations which may perſwade « Fudec tobecar- | 
tious inindging this Crime, | 2:1 271M 
'3, Upon what preſumptions Wilches may be apprehended, 
4. Who are Fnages competent thereto, | 
'\5«. - Pattion with the Devil, | 
6, - Renouncing of Baptiſm, 
7," The Devils mark, + - | 
'S. Threatning to Ao milchi ef $ how puniſhable, 
9, - Malefices where there are no coneftion betwixt the eauſt 
and the effe#, | Fig 
10, Theufeing Mazick Arts for good ends, how puniſbable, 
-11, - Conſulting with Witthes how puniſhed, \ 


A Witches confeſ6ion not puniſhable, except the thing con- 


What the cafe nn by the Witches imports, 
feſt be poſſebl 


e. '& de {uccubis8& incubis. 


. Whether the tranſportations confeſt, be real, and theugh rt- 


al. - whether puniſhable, 
Whether 4 Witch can cauſe any perſon bepoſieſt, 
Whether penetration be pof ible. - 
Whether tranſformation be poſſible. 


Whether he can make Bruits to ſpeak, or raiſe Forms, 
Whether Witches may tranſfer diſeaſes, and whether it be 
lawful to ſeek their help for this, 
Whether Witches may kill by their looks, 
Whether they can procure love by their potions, 
Hom they torment men hy their,lmages, 
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23, Whether Confeſcions before Kirk Seſsions be relevant, 

24, Mhacan beWitneſſes in this Crime, | 

25, The puniſhment of this Crime by the Civil Law, and ours, 
26, The puniſhment of it by the Law of England, 


Hat there are Witches, Divines cannot doubt, fince the 

Word of God hath ordain'd that no Witch ſhall live g 
nor Lawyers in Scotland, ſeing our Law ordains ic to be puniſh- 
ed with death, And though many Lawyers in Holard, and 
elſewhere, do think, that albeit there were Wirches under the 
Law, yet there are none under the Goſpel ; the Devils power 
having ceaſed, as to theſe, as well as in his giving Reſponſes 
by Oracles, 

I. Wierws,that great Patron of Witch-crafr, endeavours to 
maintain his opinion by theſe Arguments, 1, That ſuch as are 
acculed of Witch-crait are ordinarily filly old Women, whoſe 
Age and Sex diſpoſeth them to Melancholy., and whoſe Me- 
lancholy diſpoſeth them to a madneſſe, which ſhould render 
their Confeſſions very ſfuſpet - And in this Crime 'there are 
ſeldom other prooves; whereas the things confeſt are ſo horrid, 
that it cannot be imagined any reaſonable creature would com- 
mit them, . 2, God can only work the Miracle aſcribed ito 


Witches, he who is the Author of Natute being only able to_ 


alter or divert its courſe, And the Devil doth but delnde the 
fancy of poor Creatures, as Feavers and Melancholy miſrepres» 
ſent objeRs - Nor are ſuch as are cheated in the one more guil- 
ty then they who are fick of the other, And it is ſevere to 
burn men and women for doing that which is concluded impoſ- 
ſible to be done by them, 3, lr is unjuſt to puniſh them for 
doing ill by Charms, except it could be firſt proved that theſe 
Cha1ms produc'd the effects that are puniſhable; and Lawyers 
ſhould argue thus, thoſe who kill or hurt Men or Beafts by un- 
lawful means, ae puniſhable by death, Bur ſo ic is , ' that 
Witches and Chaimers kill Men and Beaſts by nalawtul means, 
and therforeCharmers ought to be puniſhecby death, Off which 
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| amy gg denyes the Minor, for it can never be proyed 
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t Verſes, Croſſes, . or laying Fleſh in the Threſhold, &, 
can-deftroy.Men or Beaſts , thele being cauſes very diſpropor- 
tionable to ſuch effes, there being no. Contra betwixe the 


' Agent and Patient in theſe caſes, 4, Theſe who execute the: 


ſo-cannot be. their Crime; .. But ſo iris, that whatever the 
Devil or Witches do,.- is decreed by God either for tryal or pu- 
niſhment expreſly; and without his permiſſion nothing can be. 
done, And if x 6 Devil were not ating here by obedience, 


ll of God-are not puniſhable., . for thac-is their-duty, and | 


or. wereatiiberty, he would not leave any one man undeſtroy- | 


ed, or any of Gods works yndefaced, 


"Ie" 


But that There are Witches, and that they are puniſhable 
capitally;.-noat only. when they. Poyſon ar Murder, bur even; 
for Enchanting-and deluding:the world, ris clear by-an exprefs 
Text, Exod, 22, Fer(, 18, Thou ſhalt not ſaffer a Witch to live: 


Aad it is obſervable, that the {ſame word which expreſſes a | 


Witch here,.: is thatwhich is uſed.in Zx04. 7. to expreſs thoſe 
Magicians who deluded only the people by- transfor ming a 
Rod into a Serpent; - as Moſes had done , though no perſon 
was prejudged by their cheat-and illaſfton. Likeas, Lev, 
29.and 37, -Itis ordained that « man or a womanthat hath a f4- 
wiliar ſpirit, or that is a Wizard, ſhall. ſure'y be put to death, 
they ſhall tone them with ftanesz their blood ſhall be uponthem,. 
Which Lyws were inſuch obſervation amongſt the: Fews, that 
the Witch of Znaor, 1 Samy;28, was afraid to uſe. her Sorcerie 
betorethe King, becayſe the King: had cut:off-thoſe who had 
FamliarSpirizs and Wizards our of the Land, And fo great 
indignation did the eternal God bear co this ſim, that he did 
deſtroy the Ten-Tribes of .Iſtael becauſe, they weve addicted. 
£0-10 -. 

Not-were the: Jews only-enemies to this vice ,- but even che 


Heachens following the Difats of Nature, puniſhed Wirches | 


45 :enemies to the author of it « for the Perſians daſhed their 


hends againſt Stones, as Minſing obſerves, ad. S, 1ttms lex | 
Cornelia 
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Cirnelia inft, de pub, jud, and Tacitus lib, 2, Annal, tells us, 


. that Publins Marcius and Pituanus were execute for this Crime: 
for which likewiſe Yalerize Maxime, lib. 6, ep. 3, tells us, 


that Publicia and Lucinia were with threeſcore and ren other 
Romans hang'd, But fince'it is exprefly condemned in Scri- 
pture, and by many general Councils,  fuch'as Avrelian, Tole- 
fan, and Anaciritan, it ſhould not belawful for us to: debate 
what the Law hath expreſly condemn'd, by the ſame reaſon, 
thatwe ſhould deny Witches, we muſt deny the» trath of all 
Hiſtory, -Ecctefizſttck'and Secular : 'And Plutarth,tib;s5 Sompl. 
cap. 7, obſerves, .Quodammozo Philoſophiam tollunt qui rebus 
mirabilibus fidem non habent vpportet autem qua ratione aliquid 
frat, ratione tratFare,quod vero id fiat,ex ratione eſt ſumendium, 1t 
is ſurethat the Devil having the power and will eo prejudge 


men, cannot but be ready to execute all that is in Witch-crate: 
| Anditisas credible that God would ſuffer men to beconvinc'd 


by this means, that there are Spirits, and that by thir means he 
would give continued proofs of his power in repreſſing the De- 
vil, and of the neceſſity that filly men have of depending'upon 
his infiait power, 

To the former Arguments it may be anſwered, that as to 
the firſt, all ſins and vices are the effe&s of deluſion, nor ate 
Witches more deluded by Melancholy, then Murderers are by 
Rage or Revenge, "And though ithath never'been ſeen that 
perfons naturally mad , have been either guilty of,- of puniſhed 
for this Crime, the Devil defigning'in this Crime to gain only 
ſach as can damn themſelves by giving a free conſent, Yer if 
Madneſs could be proved, or did appear 'it-would: certainly 
defend both againſt the guilt and puniſhment - And therefore 
ſuch a ſeries ot clear circumſtances ſhould 'coneurr before a per- 
ſon be found guilcy of this Crime, as ſhould be able to ſecure 
the Pannel, and ſatisfie the Fudge tu'ly' in the Quzrie, But 
ſince daily experience convinces the world that there''may be 
fuch a Crime, and that the Law exaQs either confeſhon , or 
clear proofs, who can condemn the Law as rigorous in this caſe, 

: M 2 dince- 
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- fincewichoue believing theſe there could beno Juſtice adminis. 
ſtrar, and whilſt Judges ſhun'd to puniſh it in ſome caſes, they 
behov'd to ſuffer ic trom the ſame arguments to go unpuniſhed 
in all caſes, . | 

To the ſecond, it is anſwered, that though neither the-De- 
vil nor Witches can wotk miracles, yet the offering to chear 
the world by a commetce with the Devi), and the very be. 


lieving that the Devil is able co do ſuch things for them, ſhould Þ 
bea ſufficient Crimes but much more when they belicve all 


thoſe things to be done by themſelves ,. they giving their own 
expreſs.conſent to. the Crime, . and concurring by all that in 


them is to the commiſſion of it, Likeas, it is undenyable tha 


the Devil knowing all the ſecrets of Nature, may be applying: 
Actives to Paſlives, thatareuaknowa to us, produce teal et- 
tets which ſeem. impoſſible, . | 

To thethird, rhuugh Charms be notable to produce the 
effe&s that ate punithable in Witches, yet ſince theſe effeds: 


cannot be produced without the Devil, and that he will not 
imploy himſelf at the defire of any who have not reſigned 
themſelves wholly to him, ic is very juſt that the uſers of 


theſe ſhould be puniſhed, being guilty at leaſt of Apoſtalie 
and Herefie, 


The fourth Argument is but a meer and filly Sophiſm, for} 
though God in his providence permits at leaſt all things that | 
are done, to be done,yet {uch as contemn either the commands þ 


of him or his Vicegerents ought to be punith'd, 

I cannot but acknowledge that there are ſome ſecrets in Na+ 
ture which would have ben lookt, upon 1a the firſt Authors 
as the effects of Magick : And I believe that in the duller Na-- 
tions a Philoſopher drawing Iron with a Loadſtone might have 


180 a great riſque of being.burnt , and it is hard to give a'} 


judgement of Naudens learned Book in favours of the Per-: 


fan Magicians , the Aſſyrian Chaldeans, the” Indixn Gymnos | 
ſophiſts,- and the Druids ofthe Gav/s , tor it cannot be denyed | 


- bur chat many tiue Mathematicians and Phyſicians have paſt? 


tor 
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for Magicians in the duller ages of the world, but as to this, 
there is now no fear ſince Learning hath ſufficienly illuminat 
the world, ſo asto diſtinguiſh betwixt theſe two,. But 1 am 
fill jealous of thoſe Sages who were frequented by Familiar 
Spirits, though they were otherwiſe very excellent men, ſuch 
as Porphir, Jamblicus, Plotin, and others, who pretended by 
the purity of their lives to be'ſo ſpirteual , as to deſerve the 
friendſhip of Spirits : For beſides that the Primitive Fathers 
and Doctors of the Church have teſtified againſt ſuch, as meer 
Magicians, Ir-is not intelligible how thoſe Spirits which fie- 
quented them could be good, -ſince they were tempted to fall 
from the true Religion to Paganiſm, and did offer ſuch Sacri-- 
fices as the true God did nevet allow; and if ſuch impoſtures 
wereallowed, it were eafie tor any to defend themſelves, being 
truly Witches, | 

II. Albeit Witch-craftbe the greateſt ' of Crimes , fince it 
includes in it the groſſeſt of Hereftes, and Blaſphemies, and 
Treaſons againſt God, in preferring to the Almighty his rebel 
and enemy, and in thinking the Devil worthier of being ſerved 
and reverenced, and is accompanied with Murder, Poyſonine, 
Beſtiality, and other horrid Crimes, Yet I conclude only- 
from this, that when Witches are found guilty, they ſhould be 
moſt ſeverely puniſhed, not with Scou:g ng and Ban'ſhment, 
as the cuſtom of Savoy was related to be by Gothofred, hoc tir, but 
by the moſt ignominious of deaths, . Yet from the horriens(s 
of this Crime, Ido conclude, that of al: Crimes it requires the 
cleareſt relevancy, :nd moſt convincing probation. And I 
condemn nexr to the Witches themſelves, thoſe crnel 2nd too - 
forward Judges, who burn perſons by thouſands as guilty of 
this Crime, to- whom -I ſhall recommend theſe confidera- 
eons, - 

2. Thar it is not preſumeable that any who hear of the kind-- 
neſs of God to men, and of the Devils malice againſt them of 
the rewards of Heaven, and torments ol: Hell, wou!'d delibe. 
ratly eater into the {ervice of that wicked Spirit,” ag: = 

now * 
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- know.to have no riches to'beſtow; nor-power to help | e 

it be allowed .by permifſion, that he may tempe men: Agd 
that he being a liar from the beginning, his. promiſes deſerves 
- no beliet,. eipecially fince in no mans experience he: hath ever 
advantag'd. any perſon :- whereas on the contrary, his ſervice 


. hath brought all who entered-in it to the Stake. 

II. Thoſe pqor perſons who are ordinarily accuſed of this 

- Crime, are poor. ignorant|creatures, and oft-times Women 

who underſtand not thenatureof what they are accuſed of, and 
many miſtake their own fears end .apprehenſions for Witch- 
craft ; ot which I ſhall give you two imſtances, one of a poor 

| Weaver, who atter he had conte(s'd Witch-craft, being asked 


how he ſaw the Devil, he anſwered, Like Flies dancing about | 


the Candle, Another of a VVoman, who a$ked ſeriouſly, 
when ſhe was accaſed, 'it /V Voman might bea VViech and 
not know.it? And ir is dangerous-that--theſe who are of all 
. others the moſt ſimple, ſhould be cryed for a-Crime,: which of 
_ all others is moſt myſterious, 

ITT, Theſe poor creatures. when they are defamed, become 


ſo contounded.with tear, .and-the.clofſe Priſon in which they | 
are kept, and ſo ſtarved for want of meat and ſleep, (either of | 


which wants is enough to diſorder the ſtrongeſt reaſon) that 
hardly.wiſer and more ferious people then they: would eſcape 


diſtration: And when men are confounded-with fearand ap- | 


prehenſion,. they will imagine-things very ridiculous and ab- 
ſurd, andas no man would eſcape a-protound melancholy upon 
ſuch an occaſion, and amidſt ſuch uſages; therefore I remit to 
Phy ſicians.and-orhers to comfider-what: may be the efteRs of 
melancholy, which hath oft made men, who appeared other- 
wayes (olid enough, imagine they: were Horfes, or. had loſt 
their Noles, &c. And fince it may make men erre in things 
which are oblivious to their ſenſes , what -may be expected as 
to things which tranſcends the wileſt mens reaſ@n, 


IV. Moſt of theſe poor cre2tures are tortur'd by their keep. | 
£rS, who being perlwaded they do God, good ſervice, - thinkit | 
their | 
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their duty to vex and-torment poor Priſoners : And 1 know ex -- 


 certiſſima ſcientia; that moſt of all that ever were taken, were” 


tormented-after. this-manner, and this-uſage was the-ground of” 
21 their confeſſion: and albeit the poor miſcreants cannot proye' 
this uſage, .the aRers being the only witnefles, yer the Judge: 
ſhould beafraid of ir, as that which at firſt did elicit the conteſ(o * 
fion, . and for tear of which they dare nor retra@ ic,” : 
Y, I went when I was a Juſtice- Depute.to examine ſome” 
Women, who had confeſt judicially, and one of chem, who - 
wasaſlilly creature, told me under fecrefie; that fhe had nor 
confeſt becauſe ſhe was guilty,: butbeing a poor creature, who - 
wrought for her meat, and-betng defam'd fora Witch ſhe knew 


ſhe would ſtarve, for no perſon thereafter would either give - 


her meat- or lodging, and thar' all men would beat her, and 
hound Dogs at her, and that therefore ſhe deſired to be out of 
the World; whereupon ſhe weprmoſt bitterly; and upon her 


' knees call'd God -to: witneſs to what ſhe--ſatd'' Another told - 


me that ſhe was afraid the Devit would challengea right to her, . 
after ſhe.was ſaid to be his ſervant, *an4would haunt her, as rhe 
Miniſter {aid when he was deſiring her to confeſs ; and-rhere- 
fore ſhedeſired to die, .. And really Miniſters ate oft-times in- - 
diſcreet in their zeal, to have poor creatures to confets in this: 
And recommend to Judges thar the wiſeſt Miniſters ſhould ' 

be ſent to.them,. and thoſe who are ſent;- ſhoald-be cautious in - 
this. . 

VI. Many of them confeſs things 'which all Divines con- | 
clude impoſltble, as tranſmurarion of their bodies into beaſts, - 
and money. into ſtones, and their going through walls and cloſs - 
doors, and a thouſandother ridiculous chihgs, which have no 
truth nor exiſtence bur intheir fancy, 

VII. The Accuſers here-are Maſters , - or Neighbours who 
had their Children dead, and are engaged by grief ro ſuſpe&t * 
theſe poor creatures, | I knew one likewiſe burnt becauſe the -- 
Lady was jealous of her with her Husband : And the Crime is -- 
ſo-odious that they: are never aſſiſted or defended by rheir re-+ 
lations, + VII, * 
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VL: The Witneſſes and Aſſyſers are afraid that if they | 
eſcape that they will die for ic; and:rherefore they take an un». | 
watrantable latitude, And I have obſerved that ſcarce ever 

any who were accuſed before a Countrey Aſſze of Neighbowy, | 


did eſcape that tryal, | 

IX, Commiſſions are granted ordinarily to'Gentlemen, and 
others in the Countrey who are fuſpeR upon this account : and 
.who are not exactly enough acquaint -with the nature of this 
Crime,which is ſo debateable amongſt the moſt learned : Nor 
have the Pannels any-to plead for them, and to take notice 


who.are led as Witneſſes, ſo-that many are admitted who are | 


teſtes jnhabiles, -and ſuſpeRt: And albeit their confeſſions arg 
ſent to, and adviſed. by-the Council before fuch Commiſſions 
- be granted, yet che Council cannot know how theſe confeſs 


ons were emitted, -norall the circumſtances which are neceſlary | 
and cannot be known at a diſtance, Very many of- theſe poor | 


filly Women do reſeal at the Stake from the contcflions they 


emitted at the Bar, and yet havedied very penitent- And:a | 


it is preſumeable that few will accuſe them(clves, or confeſle+ 
' .gainſt cheir ownlife, yet very many conteſs this Crime, 

3, The methodTlhall ſe intreating of this Crime ſhall be, 
1, pon. what ſuſpicion Wicches may þe apprehended,” - 2; 
W hat- Judges ere competent, 3, Whar Dinty's arereleyant: 
4. What probation is ſufficient, 5. What is the ordinary 
puniſhment, As to the fi:ſt, 1 know it is ordinary in Scotland 
not only that- Magiſtrats do-apprehend Witches almoſt vu 


on any dilation, but even Gentlemen, and ſuch-as are Maſter | 


of the Ground, do likewiſe make them priſoners, and keep 


them ſotill chey cranſmic them at their pleaſure to Juſtices of 


Peace, Magiſtrats, or to ſome open Priſons. Burt all this pro- 

cedor is moſt unwarrantable, for Gentlemen, and fuch .as are 

veſted with no authority, ſhould upon no account/without'1 

ſpecial warrand apprehend any upon ſuſpicion” that- they ate 

Witches, fince to apprehend is an a& of juriſdiction z and 

the.eiore I think no. priſon ſhould receive any as ſn{pedol 
F 
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_ Witch-craft. 89 
'Witch-crafr, until they know that the perſon oFeted to them 


be apprehended by lawfnl Aurtioricy, © 2. Sirice nprioaaione 
isa puniſhment, and conſtantly arrended wich much infamy to 
the name, and dertiment ro che aff#irs of him who is imprifon- 
ed, eſpecially in Witch-craft : I dv conclude that there muſt 
ſome preſumprion preceed all inquifition, Por the meinteft de. 
prees of inquiſition, -thoogh wichour caprour , does ſomewhar 
defame, ' And'that the perſon ſhonſd not be apprehended ex- 
cept it 2ppear by the eveat of the inquifition, that ſhe lyes ' 
-under either-many or pregnant ſuſpicions ; ſuch as char ſhe is 
defamed by other Witchesz that the harh been her (elf of an 
evil fame ; that ſhe hath been fonnd Charming, or that the 
ordinary Inſtruments of Charming be found in het Houſe, And 
according to Delrio's opinion, /:b, 5, SetF, 2. ad aſſimendas irr- 
formationes, ſufficiunt levia judicia, ſed gravia requirunter ail 
hoc ut citetur reus, & ut judex ſpecialiter inquirat, | 
IV. Witch-cratt was crimen utrinſque fori, by the Canon 
Law : and with us theKirk-fſeffions uſe to inquite into'it, in or+ 
der tothe Scandal, and to take the-confeſfion of the Parties, to 
receive Witneſſes againſt chem , as is clear by the Procefs of 
Tanet Barker and Margaret Lawder, Decemb 9, 1643, But 
fince ſo much weight is laid upon the depoſitions there emite 
ted,  Kirk-ſefſfions ſhould be very cautious in their proce- 


By the Ac of Parliament 9, M, 9, Part, 73, Af, All She- 
riffs, Lords of Regalities, and their Deputes, and all other 
Judges having power to execute the ſame, are ordained to exe- 
cute that Act againſt Witchcraft, which can impore no more, 
but that they ſhould concur t6 the puniſhmene of the Crime, 
by apprehending, or imprifoning the party fuſpe@: Bur ic 
coth not follow, that becauſe they may concur, that therefore 
they are Judges competent to the cognition of the Crime 
ſince the relevancy in it is oft-times ſo intricat, and the proce- 
dor requires neceſſarily ſo much arbitrarineſs, and che pumiſh- 
meat is ſo ſever8, that chefe conſiderations joyntly ſhould ap- 

N -propriac 
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propriat the cognition thereof ſolely to the Juſtice Court, Nat 
find I any inſtances wherein theſe Interior Courts have tryed 


this Crime, And albeit the. Council do oft-times grant Com- 


appointed, that no Commiſſion ſhould be granted for tryi 
fions,” The. Juſtices hea are the proper Judges in Witch: 


craft, . | 
V. As to the relevancy in this Crime, the firſt Article uſeth 


1661, And by Delrio, Carpe. p. 1. queſt, 49. and others, 
but. becauſe the Devil uſeth ro appear in the ſimilitude ofa 


vil when they condeſcended to-his ſervice, | 
Padion with the Devil is divided by Lawyers, in expreſſum, 


preſent, or by preſenting a ſupplication to him, or by giving 


i» thee, Bur. by the Journal Books tt appears, that the ordir 
promiſe to ſeive him, - Tacir paRion is either when a perſon 
which Sorcere:s uſe, knowing them to be ſuch, eicher by their 


26.queſt.5 - and 1s releyant to infer the Crime of Witch-crafr, 


miſſions to Countrey-meny yet that ſeems dangerous ;. ner | 
can I fee why by expreſs Actof Parliament it ſhould have been | 


Marder, and yet Witch-craft ſhould:be ſo tryed by Commit. | 


to be pattion to ſerve the Devil , which is certainly relevant, | 
per ſe, without any addition, as is to be ſeen.in all the indire- | 
meats, eſpecially in that of Margaret Hutchiſon, . Auguſt 10, | 


man, when he defireth theſe poor creatures to ſetve him, there- | 
fore they ſhould be interrogar , if they knew him xo be.the De: | 


& tacitum , an exprelle and tacit pation, Expreſle paction is | 
performed either hy a formal. promiſe given to the Devil then | 
the promiſe.to.a Proxie or Commiſſioner impowered by the | 
Devil for that effe&, which is uſed by ſome who dare not ſee | 
him(eif,, The formula. ſer down by Delris, is, . 1 deny Gol | 
Creator of Heaven and Earth, and I adhere to thee, and beliew | 
aaty form ol expreſſe pation confeſt by our witneſs, is a ſimple | 
who bath made no expreſfe pation, uſerh the words or ſigns | 
Books, - or Diſcourſe; and-chis is condemned as Sorcery, Can, | 
or to ule theſe words and figns , though 'the uſer know them | 


aar tobe (uchs and this is n@. Crime: if the 12n0rance be pro- | 
RM : bable, 


DP Vitch-craft. gr 
bable, and if the-uſer be content to abſtain, Delrio, (ib, .2, 
weſt, h. © 

, th, Renouncing of Baptiſm is by Delrio made an effe& of 
PaQion, -yet with»us-it is per /e relevant, 2s was found in the 
former Procels of Margaret Hutchiſon : and the ſolemnity con- 
feſt by our Witches, 1s lic putting one hand+to the crown of 
the.head, and anotherto the ſole of the'foor, renouncing their 
Baptiſm in that poſture, D?lriotells us, that the Devil uſerh 
to Baptize them of new, and to wipe off their brow the old 
Baptiſm : And our Witches confefs alwayes the giving them 
new - names, which are very ridiculous, as Red-ſhayks, Ser» 
Jeant, &c, 

VII, The Devils mark uſethto be a great Article with ns, 
bur it is not per ſe found :elevant, except it be confeſt by them, 
that they got that mark with their own conſents quo caſs, it 
is equivalent toa Paction, This mark is given them, as is al- 
leadg'd, 'by a nip inany part of the body, and it-is blew z D2l- 
riocalls it Stigma, or CharaRer, 1b, 2, queſt, 4, andalleadges 
that it is ſometimes like the impreſſion of a-Hares foot, or the . 
foor of a Rat, - or Spider, :/.5, Sed#, 4, num, 28, -Somethink 
that it is impoſſible: there can be any mark which is inſenſible, 
and will not bleed; forallthings that live muſt have blood, and 
ſo thigplace behov'd both:to be dead and aliveat once, and be-' 
hoy? = tivewithout aliment; for blood is the aliment of the 
body : bur it is very eaſie to conceive that the Devil may make 
a place inſenfible at a time, or may apply things-that 'may 
ſ{queez out the blood, 

' This mark-'is diſcoyered amongſt us by a Pricker, whoſe 
Trade it is, and who learns ic as other Trades; but this is a hor- 
rid cheat - for they alleadge that'if the place bleed nat, or if 
the perſon be not ſenſible, he or ſheis infallibly a Witch, Buc 
as Delrio confeſſes, it is very hard to know any ſuch mark, 2 
evo, clavo, vel impertigine naturali, and there are many pieces 
of dead fleſh-which are inſenſible, even in living bodies: And 
a Villain who-uſed this Trade with us, being in the year 1666, 
N 2 appre= 
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apprehended tor other villapies, did confeſs all this Trade to be | 


2a meer cheat. | 


VIII, Threatening to do miſchief; if any evil follow imme. 
diatly, ha 


yeral perſons, .and particularly. for: theſe Articles, 2; Thah 
Wiliem. Fairlie having -nick-named and called her 1 xxit 
Wipnie, (heſware in-rage he ſhould go halting home, and with- 


in.24. hours he. took a Palfie, 2,. That Beatrix: Nisbit res | 
{uſing to pay the ſaid £4 gnes the Annualrent of two Dollow| 


owipg by Hedor Nisbit her Father, ſhe told her ſhe ſhould r& 


pent.it, and withinan hour thereafter ſhe loſt her Tongue, and | 
the power of-her right Side, . 3, That Fant Greintoun having:| 
refuled. to carry away. two. Herrings- ſhe had boyghe from the | 
ſaid «Agnes, and to pay forthem, ſhe told her ir ſhould be the | 
laſt meat ſhe ſhauld eat, and within a little after ſhe fell fick:; | 


Againſt which Articles it was there alledged that this Libel. 
was not relevsnat, apd could nat go to the knowledge of an In 
qneſt;. 1, Becauſe ao means were condeſcended- upon from! 
which the Witchcraft was inferred -. And. if this -Libell were 
relevant, it would bexeleyant to Libel. generally that the Pans 
nal werea Witch,, '2; Aﬀizerzare only Judges to the matter 


of fac, - and not-to; what conſiſts 3» jure, Butſo it:is, that if þ 


this Libel wexe to-paſs to the knowledge of an Inqueſt , all the 


debate4njure behoyed to he before the Affize before whom: | 
the Pannels Procurators behoved to debate how-far mine &: | 
dammnumn [cequatum ate relevant, and howar any perſon-is pu- | 
niſhable as a Witch, though na Charms or other means com- | 
monly uled by Witches be. condeſcended upon ; -and as to the- 
threatgings;they were not relevant, ſeing they had not all the: 


requiſits which are expreſt by the Do@oxs as requiſite, for they: 
were nat {pecifick, bearing-the promiſe -to &o a particular ill, 


as that F airlje ſhould take a Pallie,: ot Nisb:t loſe her Tongue. | 
2+, Theie was not a precceging reaſon of enmity proved, not! | 
| GIS SEOLN LEW "4 


th been to ordinarily found a relevant Article to in; | 
fer Witchcraft withys. - Thus wMgvec Firvie was purſued in | 
Ld nne 1643, upon thegeneral Article of haying witch'd (6: þ 
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VPitch- craft. 9} 
igibprobable that: for: ſo: ſmall a matterasa Herring, or the 

Annualrent'of'two Dollors, .he would have killed any perſon, 

and expoſed her ſelf to hazard z nor was the effe& immediar, 

nor- ſuch as could not: have. proceeded from any other natural - 

cauſe, : without all which had-concut'd, - Delr:o lib, 5, Se & 3, 

is very clear, that mine etion cum demne ſequuto , are not io 

much as a preſamptjon : but though all theſe did concur, it is 
veryclear,:both trom Delrio ibid, and Farin, queſt, 5, num,37, 

That all theſe threatnings are not ſufficient to infer the Crime 

of Wiicch-cratt, - Laſtly, Ir was offered to be proved, thar- 

ſame of theſe perſons died of a natural diſeaſe, depending upon - 
cauſes preceeding that threatning: Notwichſtanding of all 
which, the Libell was found relevant, and ſhe was burne, Bur. 

Ithink this decifien very hard, and very contrary to the opi- 
Bion of-all received Writers, . who think, that albeit wine be - 
adminicalate with all the former advantages, & probate: de ea: 
que. ſolet minas exequi, yet the ſame are only ſufficient to infer 
an Arbitrary puniſhment, not Corporal , bur Pecuniary; and- 
cettainiy-ſuch a wicked cuſtom as threatning, is in it ſelf a- 
Crimes! And thus it was only. well found to be crimen in ſus 
genere,: in the'' Proceſs led againſt Katheriv Oſwald, . Novemb, 
12,1629, | HERES. 

- IX.. Sometimes Articlesare Libel'd , wherein the malefice - 
hath no dependence-atalF upon the means uſed : And thus it: 
was Libel'd againſt. Margaret Hutchiſon, Auguſt 20, 1661, 
That FZobx Clarks Wife being fick, ſhe came to the Bed ſide - 


| whenall the Doers and Windows were faſt; and.comb'd her 


head ſeveral nights and the laſt of theſe nights ſhe came co 
the Bed fide, .and put her hand to the Womans Pape, where-- 
upon the Child died, which Article was found relevant per ſe, 
And.it was Libel'd againſt Faxet. Cock. September. 7, 1661, 
that a Woman called Spindie being at enmity-with her,” ſhe 
gave ber a cuff,” whereupon Spimdic immediatly diſtraſted , and 
being reproved therefore by the Miniſter of Dalkerth j-he im- 


; | mediatly-diftracted z - which"Ajticle was likewiſe" found rele- - 


Vant; . 
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ant, -being:joyned with fame and dilation -: Which decifiony | 
are in my opinion very.dangerqus, for they want-a- ſure fong. | 
dation, and are precedents whereby: Judges may become y 
arbitrary. : And agaioſ theſe I may oppone a third alledgiance 
uſed in the former Proceſs againſt Agnes Finnie, : wherein it was 
alledged, that:the.conclufiog.of all Criminal Libels:hould be | 
neceſſarily interred from the deed ſub{umeg, and (that: concluſu | 
ſemper ſequitur debiliorom partem: namlibellas 6fffyllogiſmm «| 
poditticusz ſed. non probabilts.; and therefore except the Lib f 
could condelcend upon (ome means uſedi/by the:Pannel, from 
which the malefice were neceſſarily infer'd, ic could nor be con- | 
cluded thatcheſe Malefices were dane by:her , or-chat ſhe wa | 
guilty ofthe wrong done, Thus Bodin lib, 4, does conclude, | 
that venefice non ſunt condemnande licet fint deprehenſe cum bu. | 
fenibaus., ofcibms , alti[que inſtruments egredientes.exovili lick | 
oves immediatemoriantwr, 1; And Perkins cap, 6.' aſleres, that þ 
neither detamation nor -threatnings, albeit what is. threatned 
does tollow, nor mala fama, nor.the-Defunds laying the blams | 
of their death. upon the perſon accuſed (called incu/patio by 
the Doors) can infer:this Crime, :thaugh all theſe. be con- |. 
joyned, for in his opinion, nothing can be a ſufficient ground 1 
rocondemn a Witch, except the Pannels own confeſſion, 
the depeſitions of two famous Witnefles deponing upon means þ 
uſed by the Pannel, Aad it is remakable, -that in-the Chap. | 
rer immediatly (ubſequent co that wherein Witches are ordig# | 
rily to be put to death; -Gop- hath-expreſly. ordained, that ou | 
of the mouth of two or three Witneſſes every word (ball be et abliſts | 
ed, And inthe Proceſsdeduced againſt ſobel Young for Witch: | 
craft, Feb, 4.1629, aud againſt 'Katherine Oſwald, Nowvemb, 
11.1629, This-point is ltkewiſe debated, ic being Libel | 
againſt the ſaid-Katherixe,: that by her Witch-craft ſhe cauſed 
a Comgiveblood inſtead ofmilk, and. cauſed a Woman fall 
and break a rib in: her fide, Againſt which ir was alledged, | 
that there was ao necefſar connexion thete, inter rerminam 3 | 
quo. & adquem inter canſem & rfſecivm: [But on the contrary: | 


Y 
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the Cowes giving blood for milk mighe proceed from another 
natural cauſe, vis, fromlying upon an Ant or Emmort hill ; 
and therefore I think that becauſe we know nat what vertue 
may bein Herbs, Stones,. or other things” which may be ap- 
plyed, .itwere very hard to find Cures performed by the appli- 
cation of theſe, - without the uſing Charms, or Spells, to be 
Witch-craft - -But whea theſe. outward applications are ufed, 
to do hutt, as for inſtance, it the ſaid Margaret Wallace, being 
at enmity with Fohz Clark, and after ſhe was forbidden to fre- 
quent his Houſe, did continue to frequent: the ſame, and did 
throw in blood or any unuſual thing upon- his Wifes Pap: if 
the Child who ſuck'd the ſame had thereafter died, I think 
this Article, joyned with preceeding defamarion'of her by ano- - 
ther Witch, . might have been found relevant, becauſe ſhe-was - 
there iz re illicite, And fince the Law cannot know exactly 
what efficacy there is-in natural cauſes, it-may very 'well diſ- 
charge any ſuch ſuperſtitious torbidden Acts, as it pleaſes, un- 
der the pain of Wiech-craft,, Nor can theſe who are accuſed, - 
complain of ſeverity, fince ib; imputent , that uſe theſe for- 
bidden things againſt the expreſs commandment of the: Law 
and therefore fince the Law and PraQtick bath forbidden all 
Charms, it is moſtjuſt that theſe who uſe the. ſame ſhould..be 
ſeverely puniſhed, whatever the pretext be. upon which they - 
are uſed, orafter whatever way or manner, or to-whatever end; 
whether good or bad, | . ; — 

X, Albeitper leg, 4; Cod. de mal, & Math. theſe Magick 
Arts are only condemned, which tend-to the deſteuRion- of 
mankind, but not theſe whereby men are cuied, -or the fruits - 
of the ground preſerved, yet I have oft-times imputed this 
conſtitution to Triboxian,. who was a Pagan,”and: a ſevere ene- 
my to Chiiſtians, or elſe that it behoved to be ſointerprec; or 
thit thereby remedies, afliſted by Godly Prayers, -were allow- 
ed, elſe what mean theſe words, ſuffragia innocenter adbibita.. - 
But ſince I am informed from the Ecclefiaſtick Hiſtorians; as 
Zoxim, lib, 2,-that Copſtaqmine was fot 'yet turn'd _ 

| WRenR--+ 


96 VVitch craft. 


whenhe paſt thatconſtitution; but however this conſtitution 


is omitted inthe Befilicks - arid the Gloſs ſayes_, that = «wy 
o'71 averabey ft, it Was not 'thonghit "fit -ro be mentioned, 


-in -the repurgation of the 'Law : And that conſtitution | 


was very well reprobatby Leo's 65, "Novel, And by the C4 
non Law, -tit, de ſorti-legize: And the general -SanRion of the 
former A& of Parliament leaves*no place'for this diſtinQion, 


"Suitable ro all which, Fohn Brough was convidt for Witch þ 
craft, in-Anno 1643, for curing Beaſts, by caſting white ſtones | 
in water, and ſprinkling them thetewithz and for curing We | 
men, by waſhing their feet with South-runniong Water, and | 
putting odd/money in the Water, Several other inſtances art | 
to be feenin the Procefles ted in Amno r661, And:the inſtance þ 


of Drummond is very remarkable, who was burnt for-perform- 


ing many miraculous Cures,albeit no malefice was ever proved, | 


XI. Coo nes a relevant Ditty with uh 
as was found apt Aliſon Follie , en, Of0b. 1 g 96; 2nd'rhi 


is founded uponthe exprefs words oft :the AR, The profeſſing | 
likewiſeskill in Necromancy, or any ſtch Craft, is by the fore. | 
-faid AR of Parliament a relevant Article, Forthe full clearing } 
of which AR, it is fitto know thatDivination was either per | 
damowo-mintiam; the.invocation of PaganiGods, 'or Nanganis | 
aw, 'which was the Prophecying for invocation of fome Subfu- | 
-naty thing, Manganiaits divided in Necromantiam, which ws | 
a Prophecying by depgreed Spirits, Udromantiam , which wa | 
a Divination by Water, &c. All which ſpecies and kinds q | 


Divinationsby any thing, is comprehended under the generz 


prohibirtisriof Necromancy, and fuch like As : So that Pre- 
di&ions and Reſponſes by the Sieve, and che Shear, and by the } 
Book, and all fuck cheats and ſpecies of Sorcery are puniſhable | 


by death in this AR + Yer:thefe forbidden praQices may ſouie- 
times be excuſed by ignorance, or if ir can be cleared by circum- 


ſtances, that the uſer defigned nothing bar an innocent jeſt or | 
xlt, | 


recreation, De/rio lib, 4fap, 1, queſt, 4. 
T 
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1%. Thelaſt Article in Criminal Libels uſggh ordinarily to ' | 
| © be the beingdelated by other Witches,which the Doors calls 
| diſfamatio, "and we common bruit and open fame”, which are 
never ſuſtained as relevant, per ſe, bnt only joyned with other 
releyafit Articles, as is to beſeert in the foreſaid Proceſs. of 
Margaret Hutchiſon, thought I think that Tnrerloquutor very 
ſevere, fince if any of the former Articles be per fe relevant, 
they need not the aſfiſtance of fame and delation, "Sometimes' 
kkewiſe, but with -much. more reaſon, Articles that are of 
chemlelves irreleyant,are ſuſtained relevant, being joyned with 
fameand delation;: anexample wheredf is to be ſeen in the 9th 
Article of the Indicement againſt Faxet Cock, Septemb.7.,1661, 
In which Article ſhe was accuſed for having recovered a Child 
by Charms, with the wa of another Witch z which other 
Witch had confeſſed-the ſame when ſhewas confronted. with 
the ſaid Fanet : ' Likeasboth of them -were found 1ying above 
the Child, whiſpering one to another, and the blood ofa Dog 
was fund ſtandingin a Plate befide them , which Article was 
not ſuſtained relevant per fe, but was found: relevant, being 
| . joyned with fame and delation, £2 
.* XIH,- The relevaney of this Crime being thus diſcuſſed, the 
ordinary probationot it is, by Confeſſion gr Witneſſes; but the 
probation here-ſhould be" very clear, - and it ſhould be certain 
that the perſon who emitted it is not weary of life ,, or oppreft 
with melancholly, '2, Albeit nom-requiritur hic ut conſtet de 
corpore delidt;, >this being a Crime which conſifts oft-timeF i 
a#imoz yet itought-to be ſuch as contains nothing in it that is 
impoſibleor improbable, And thus albeit :7ſobel Ramſay did 
ypon the 20, of Auguſf-1661, confeſs that the Devil gave her 
fix pence, and ſaid that Gov deſired him to give it her: andat 
another time a'Dollor, which turn'd chereafter ina S/air-ſtone; 
the-Juſtices did not find this confeflion, though judicial , rele- 
vant, And to know what things are of themſelves impoſlible 
tor'the Devil to do, or at leaſt what is' believed to be impol- 
ible,may be ſeen very fully treated of in-Delrio's ſecond _ 
| Oo "WAHers 
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| where.it is condeſcended*that ſuccabi &'incubi ſunt poſcibots, | 


id ef, that the Devil may ly inthe ſhape of- a man with a wo- 
man, / or in the.ſhape of a woman with a man, having fi:ſt tory. 
ed ro himſel! hoc efbondended Airs -and upon-:\uch-a cons 
ſeſſion as this, Margaret Lawder and others were convid, -. Ig 
is likewiſe poſſible tor the Devil to tranſport Witches to their 


publick' Conventions, from: one place to another, which le 


may really do, by carrying them : aad fundry Witches were 


in Ano 1665. burat- in- Culroſs upon ſuch a confeſſion my. 


this, 


X1V,' It may be, Iconfeſs, argued, that Spirits and imme 
- terial ſubſtances cannot touch thiggs material, and conſequens | 


ly can neither raiſe nor tranſport them - but if we conſider hoy 
- the Adamant raiſes and tranſports the Iron , and how the ſout 


of man,: which is a Spirit, can raiſe or tranſport the body g and} 
that a mans yoice, ora Muſical ſound is able to occafion greaff - 


and extraordinary 'motions in other men, we may eafily cath 
rp. 3 


fenſes by the animal Spirits, even as we fee the Air carries the 


ſpecies of colours upon it, though in a very infenſible way:| 


and thus we ſee likewiſe, that the fumes-of Wine or Melan- 


choly will repreſent ſtrange apparitions, 'and make us thiokF 
them real, Nor ought it to be concladed that becauſe thoſef 
Witchesarte only tranſported in'Spirit, or in Drezms, that} 
therefore they ought not to be puniſh'd, ſince none can be pu-} 


niſhed for dreaming z and that becauſe thoſe Witches deſire to 
have theſe Dreams, and gloty in them when they are awake* 


not have any theſe Dreams burſuch as have entered into apre-} 


ceeding pation. 1 know that-the Canon Epiſceps in the Con 
| of! 


0 


ude,- that Devils, who are Spirits of far more Energy, may 
roduce effe&ts ſurpaſſing very far our underſtanding, And yaf 
Fo not deny but that the Devil does ſometimes perſwade thef 
Witches that they are carried to places where they never were, 
making thoſe impreflions upon their ſpirits, and acquainting} 
them what was done there, which is done by impreſſing Imagg 
npon their Brain, and which Images arecarried to the exterior 


- Oh yo CIO 


| . cil of Apacir, (or the 4quilean Council,as otherscall it ) does 
: condemn theſe tranſporrarions , as falle and meer deluſions, 
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which are impreſt apon the fancy of poor Creatures by the De- 
vil, & cum ſolus ſpiritus hes patitur , nec non in anime ſed is 


. corpore inveniri epiuantur,but thatAct of that Council does nor 


afferc all cranſportarions to be imaginary, and Dreams, but an- 
ly declares thoſe who thought they tollow'd Diaxa and Meradje 


- - 4 to theſe publick meetings, to be alcogether ſeduced, for 


rheſe indeed were ſeduced ; tor Herozias being dead long ſince, 


| could not be at their meetings, But from that it is unjuſtly 


concluded, that there are ng real tranſportations, there being 
ſoamany inſtances of theſe tranſportatiens given, bath in Sa- 


cred, and prophane Stoty ;. and perſons having been {ound 
wounded, 1nd having really committed Murders and other in- 


ſolencies, during theſe tranſportations, 
XV. Whether it be poſſible far a Witch to cauſe any perſon 


'bepoſleſt, by putting Devils into their body, may bedebated 


and that itis poſlible, appear from the Hiſtoryfof Simon Man 
ga, and many others, and is teſtified to be true'by St, Ferome, 
in the life of St, Hilarion, And fiace Witches have con- 


| feſt that there are Devils who obey one another, and that there 


are different degrees amongſt them z why may not thoſe of an 
inferiour degree be forced, by vertve of a pation withthoſeof 


| 4 ſuperior order, to poſleſs men! and women at the deſire of 


Witches? Witches themſelves have confeſt that this hath 
been done, And 1 find by a deciſion of the Parliament of The- 


lodus, that Devils have been heard to complain in- thole thae 


were poſlſeſt, that they were put there by the: inchantmene of 
(\uch and (ſuch women : But upon the other hand, :it is not to 
be imagin=d that Devils would obey mortal creatures, or that 
Gop would leave ſo great a power to any of them to torment 
po2r mortals - . And the Devil, who is a liar from the begin- 
Ring, is not to be believed, in ſaying that he is pur there by In- 
chanements; and though he make ſuch promiſes to Witches, 


| yet hedoes intheſe but cheat thera: and 1t the Devil could pol- 


-O-3 


E700 Watch-craft; 
| ſeſsar pleaſure, we would fee many more poſſeftthen truly - 


there ar E- : | 


XVI, The Devil cannot make one folid body to penetrat 


another, veſt, 17; and therefore Tthink that Article libel'q 


againſt Margaret Hutchiſon, of coming to Fohn Clark's houſe, 


when doors and windows were ſhur; ſhould not hayeibeen ade 


mitted to probation, fince it is very probable they would 'have - 


ſearched the houſe after the ſecond or third nights fear; and 
ſhe could not penetrat doors nor walls. 


X'VII.* The Devil cannot transfo:m one fpectes into ano- - 
ther, asa woman intoa cat, for elſe *he behoved-to annihilac_ 


ſome of the ſubſtance of the woman, ' or creat ſome more ſub- 
ſtance to the cat, the one being much more then the other , 
and the Devil can neither annihilat or creat, nor could he make 
the ſhapes return, nam non datur regreſſ us 4 privatione ad habi- 
tur : But if we conſider the ſtrange tricks of Juglers, and the 
ſtrange apparitions that Xeycher and others relate from natural 


cauſes, we my believe that: the Devil may make a woman ap- . 
pear to bea beaſt,” & 2 contra, by either abuſing che ſenſe of || 


the beholders,or altering the Medium,by-inclofing them in the 
$kin of the beaſt tepreſented, or by inclofing them ina body of 


air , ſhap'd like thar' which the would have them repreſent, 
and theordinary relation-of the witnefles, _ wounded when . 


the Beaſt was wounded; in which they were changed , may be 


likewiſe true, - either by their beingreally wounded within the 


body of air in which-they were incloſed, or by the D&vils in- 
fliging that wound really himſelf, -which is-Delrio's opinion, 
But it would ſeem hard toxcondemn any perſon upon the con- 


| feffion of what ſeems almoſt impoſſible in it ſelf - And I canner 
allow inſtances in the Journal Books; where poor ccreacures + 


have been burnt upon 4uch confeſhons,” without other ſtrong 
adminicles, - 


- XVI, -The Devit may make Bruits to fpeak;, or at teaft 


ſpeak out of them;- ©veft, 18, © 
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- Hecanalſoraiſe totms:inthe Air, and calm theſe that are | 


raiſed, , 


—_ 


raiſed; ;Oweft. 11, And yet it being libel'd againſt Faver Cork, 
that 2 chaſe wha wore cartyini > Witch rf funding 
' were #t not a good ſport if the Devil ſhould take her from your like- 
- as2 great ſtorm did overtake them when they were carrying her 
to the place, it having been a great calm both before and atter ; 
- yet this Article was not ſuſtained relevant; fince it might have 
proceeded from folly, -or jeſt,* of 7411 jatFantia:'' 

XIX. The Devr 


He, 
po 


$2. bb » of . £5; ev- 


may inflittiſeaſes, which is an effeR he 
 nny occaſion epplitando atFiwvs x cn, and by the ſame means 
he may likewiſecure : Aclear inftance whereof appears in the 
Marriage-knot. And not only may he cure diſeaſes laid'on by 
himſelf, as Wierds obſeryes, but even natural diſeaſes, ſince 
he knows the natural cauſes and the origin 6f even theſe natu- - 
ral diſeaſes, better then Phyficians can”, who are nor prefene 
when difcaſes are contra@ted, and who being younger then he, 
muſt hive leſs experience, And'it is a$ untrue that Dives Thee - 
2x obſerves, who aſſerts that cures performed by the Devil 
cannot continue, fince his Cures are not natural, And fince 
he both may make fick,' and may make whole, it follows thar 
he may ttansferr a diſeaſe from one perſon toanother, Arid I ' 
figd that it being libell'd againſt Margaret Hatchiſen', that the 
took a diſeaſe off a Woman to put it on Cat - It wasalledged 
that this Article was not relevant, becauſe, 1, Una fag 'nonu 
poteſt eſſe ligans & ſolvens in eodem morbo, 2, That in ſuch 
tranſactions as theſe, the Devil never uſed to interpoſe hisskit!, . 
except where he was 2 gainer z and therefore though he would 
cransfer a difeaſe from a bruit beaſt to a:rational creatute, yethe - 
would never transfer a diſeafe from a rational creature toa bruit 
beaſt, both theſe defences wererepelfed, Miitiy Witches like- - 
wife confeſs that they cannot cure diſeaſes, becauſe they are laid 
" | onby Witches of a ({uperiororder;- who depend upon Spirgs of 
2 higher degree, - : 
Some think rhat they may innocently imploy a Witch to 
tike off the diſeaſe impoſed by-another , and lay ic upon the 
- [f Witch who impoſed it, *even as men- may-innocently borrow 
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ey fremap Liſurer, tobe imployed fer pious uſcs., or-may 
cauſe.an Infidel fwear by his falſe Gods, for elxcitipg truth : and 
thet in chis manger Devils are rather puniſh'd then ſerv'd, . Bur 
finceell commerce with Devils.is unlawtul, this practice is juſt- 
ly reprabated by D, 4 atzn, þ. 2. diſcourſe 48, Byte yet it is 
. Tatu lawful toall who-ate bewitched, to defice the bewitch- 
*ers to take off the diſcaſe,, if it canbe. removed, without. anew 
plication ro the Devil, bue only by MENG awe the oN 
charms or it.is lawlul to any ta remove. the 
it, if it be ia their power, D, Autav,pae; 825. 

XX, Witches may kill by their looks, which looks being 
full of veaomous ſpirits, may infect rhe perſon upen whom-they 
ſook, and this is called faſcinatio phyſica, fed foſcinatio wnlgary, 
que dicitur fiers per ocylas texerarum puerorum vel paruorum 
porcorum vauaeh & tidiculs, Del, lib, 3.2.4, Sect. 1. 

- - I know there are who think all kinds of taſcinatian by the 
Nei either: an effect. of fancy in theperſon affected, or elle 
thi! kit ameer illaGon of the Devil, who:perſwades Witches 
thac he can\beſtow upon them the power of killing by looks, ar 


\ ST 
nl & 


rm or. fign.of 


elſe the Devil really. kills, and aſcribes it falſly to their looks: | 


whereas others contend that by the received opinion of all Hi 
Norians, . meg have been found to-be injured by -the looks of 
"Witches : and why may not. Witches poyſon this way, as well 
as the Baſtlisk dorhs Or why .may nor the'ſpirits in the eye 
affe& as well as the. breath ? Or why may not looks kill a 
well as raiſe paſſions in the perſon lookt upon? Nor can it be 
denyed but that blear'dne(s is: begot by blear'dne(s;. and thx 
menſtragus. women will ſpayl a Murour by -loaking -upon is, 
Likeas there feems even fame ground. far it.in Scripture ;. for, 
Deut,”28, 5.4, it.is ſaid, that 4 mans tyes ſhall be evil towards 
his brother, And ſome likewiſe endeavour by canſequence 


from Matth. 20. 15, Is thine eye evil; the word Ferrers fog- | 


. 


pilyiog;jo Scripture both to bewitch and ta.envy, Some like. 
[L 


wile.thigk thatSt, Paul Gel, 3.1, alluges to this :received.opis 
gion, but conjecuredoth ſo-much over-ruleall this afair,that ic 
pE | | were 


a - 
bm. a Q ws a nm o- 2 D©9 rm. TY ©oQ fo tl > oo» tt 


yuan, 4 


ws oa oi. @ Mo a fot 


yy, os 5 5 HW 39S CO ws = 


WW &@ RN3N*% wwe 


AT TO Goto oh > oo > Ru Fo on I Ob OD 


Witch-craft. -202 


were trard co fix crimeswupon fo flender gromnds: And therefore 
though where Witches, confels' that they did kill by cheir 
looks, their confeſſion and belict may, if they be otherwiſe of 
2fonnd judgement, make a very con(iderable part of a crime, 
where it is joyned with other probabilicies, yer per ſe it is hard- 
ly relevant, be (LA V53 40 IV | | 
XX1, Ic may be alſo doubted wherher Witches can by amo- 
rous potions inchant men ot women to loye: and though it may 
ſeem that theſe being as of the ſoul, cannot be raiſed by any 
corporeal means, yet /, 4. c, de Maltrf. & Mathemat, makes 
this poſſible, and puniſhable, eorum ſcientia puniende, & [c- 
veriſsimis merito legibus vindicanda, qui magics accinti arti- 
bis Pudicos ad libidinem de fixift animos deteguntur: But this 
Law ſpeaks only of luſt, and not of love, as Iconceive, Nor 
cant it be denyed, but that not only Witches , but even Natu- ; 
raliſts may give Potions that may incline men-or women to luſt, - 
Anditheretore the queſtion ſill remains, whether Witches may 
incline men or women-by Potions to a fancy and kindneſs for 
any particular perſon 5 and though Potions may incline men to - 


. madneſs, yet it doth not follow that therefore they may incline © 


themto love, Andthough D, Aztsn doth bring many. Argu- - 
ments from Hiſtory, and pretends that the Devil may raiſe and 
excice the old ſpecies of love which ly hidden in the body, and 


' may thereby -form a paſfion, yet theſe are too conjeRural - 


grounds to be the foundation of a criminal ſentence, The 34. 
flicks make the puniſhment of this to be deportation, and ſo - 
tapplies the former Law, . | | 
XXII. Witches do likewiſe torment mankind, by making | 
Images of Clay or Wax, and when the Witches prick or punle 
thele Images, the perſons whom theſe Imazes repreſent; do 
find extream torment, which doth not proceed from any in- 
fgence theſe Images haveupon the body cormented,,' bur che 
Devil doth by natural meansraiſe theſe torments in the perſon + 
tormented at the ſame very time that the Witches do prick or | 
punſe,or hold to the fire theſe Imizes of Clay or Wax {which 
Manner: 


. confeſſion {o adminiculat, Witches may. very judictouſly: be. 
e conſtat de corpare. deliFide mode dt lin- 


_ 


194 1 
, manner. of torment mas lately:confeſs'd/by ſoime Witches ihr 1w-: 


 Witch-craft. 
werneſs, who likewiſe produced rhe Images, and-it was well: 
known they hated the perſon-who-was tormented ; and upon -@ 


be found guilty, ; finc: 


quendi & inimicitizs previis, 


" XXUIL, It is ordinarily doubred'whether confeſſions'emit- 


. ted before the Kirk Seflions in this caſe be ſufficient : But this: 
' T have treated more fully in:the-Title of Probation. by Confe(- 
. ion. . Only here] ſhall obſerve ,. that Chriſtian Stewart was 


found Arcand Part of the bewitching Patrick Ruthven, by lay- 


at diverſe times; all which confeſſions were proved: andwp< 


. on theſe repeated conteſfions ſhe was burnt, Novemb, 1596; 


. the, | 
Judgement, Decemb, 9, 1643. ſee that Book, of Adjournal, 
. pag. 349, And if the confeſſion be not-fullpadminiculat, Law. 


Margaret. Lawder was convidt upon confeſſion emitted before 
{247 ny Miniſters.of:&dinbargh, albeit paſt from: in 


# 


yersadviſe,that cenfeſſors: ſhould be ſubjeded: ro-the roreure; 
which. is aot -ufualin Scofland, - And it 1s very. obſery+ 


able that the, Juſtices would:not put Feames Welch tothe know- 
ledge of an Inqueſt,” though he had conteſt himſelf a Witch 
. before the Presbytery of Kirkcudbreght,” becauſe he was Mingr 
when he confeſt the Crime, 2nd che confeſſion was only extra- 


judicial, , and that he now-retrated the ſamez but becauſe he 


| had 0 groſſely preyaricat, and had delated ſo many honeſt per- 


Cheyu + To which it,was replyed, that this could amount . co 


ſons, they ordained-him to be ſcourged and pur. lathe Corre- 
Rion- houſe, CAprili7, 1662, | It was proved againſt Atar- 
garet Wallace, March 20, 1622, that ſhe ſaid that ifit could 
5 praved that ſhe was in Gregs Houſe, ſhe ſhould be guilty of 
al che Dicty , and theretore-ir being: proved-thar' ſhe was-in 
Gregs, Houle,, that probation-was alledged by the Advocat-to 
be .equivalept 'to a confeſſion, as was found againſt: Patrick 


no 


ing qn-him a heavy.ſickneſs with  black-Cloue,; which ſbe ber- 
{cit had confeſt before ſeveral Miniſters, Nottars, -and others, 
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adenyal 'of:the Crime, : = T l "84 6,5 IR « =” 


were conſulted: for 1f this be nor a ſufficient probation, it 
would be impoſſible to prove conſulting any other manner of 


Bay, | 


The perſons to whomthe injuries are doneby the V Vitches 
areadmitted:to be V Vitneſſes: thus Katherine Wardlaw was 
2dmirred againſt Margaret Hutchiſon , but' ſometimes the 
are only admitted c#72 nota, if the probation be. not oo__ 
weak, and:thus William Toung and Agnes Hutchiſon were only 
admirred:cur nota againſt Beatrix Leflie, Aueuſt 1661, And 
in that Proceſs likewiſe they received only; Agnes Roſs cur ne- 
ta, *becauſe ſhe was the Miſtriſs of che-ewo V Vomen who were 


*maleficiat, ' Nezſon was admitted to bean Aſſizer againſt Mar 
garet Wallace, though he was Brother in Law to Fohn Nicol, 
= , 


wha 


being an Aſﬀhzer, Bien Moor berg Was:2 'ro: Leone of - 
perf6ns maleficiurivss: Hi ad toes Law, ' . "March 2, 
oy wet wastheretikewife admitted rw bean Afſizer 
its affited'the Baile" in raking her, which: was'foun 
dffice of a fn Cirizen, nnd \choagh the had deadly fexd 
at) Her His 7 finte 4 it Worley hint be ind anyagainl 


2 "By yrerertivey Witneſſes: mnichis Crime, as is clear by 
thePtoceibagainſt' Margurer Wallace, andball che Proceſſes it 
Auguſt 1661, The'inot: ſheddingoof tears 'hach been iuſed as a 
thick ant{ preſumption of Wierh=crafe ,. Sprenger, \mval,\ walef,. 

) 2 57" becauſeit s'amark of impenitence , And becauſe 
[drives tivecoateſt they could 'nor' weep: But the 
Woh no ofiſoshotftit'a Crime mayioccafion' ep: melan> 


thollyz 4#'\meſnidholy being coldand diy, hinders the ſhed- 
Rh teats': an4 greav griefs oratherdſtodſhthen make one 


| | 7Thepmiſunent of thisCrime i is wich us-dearh » 
Hieforefaid 'A&of Parliament, to.be (execute, as' well againſt 
the uſer a5 the ſecHfer'of any —_—_— conſultation, & de pra- 
#ica, 'the Dovin beats, t9ibe 'worried at the Stake , and 
burnr,; © 
By the Civil Law, Conſulters were puniſhed by death; k. 
'S5. C, de mafef.. &mithem. nemo- aruſpicem conſulat', aut ma- 
 thimaticim nemo ariolum, angurum ' et 'vitum prava confesſin 
womtiteſcat fi leat omnibus rerpetud, divinandi' curiofitas, It 
which Law ,' Forfane tellers are 2lſo puniſhable :* though with 
us, dumbe perſon who'pretend-roforerel future events , are 
never-ptmiſhed Eopically,. -Bur:yer Thave ſeen-them torture 
&d-, by order fromthe Council , upon a repreſentation chat: 
they were not'triuly Dumb, bur: (te 'gning. themſelves to be ſo) 
abuſed, and cheaved the- peophe.: The torſaid Law-is renewed! 
181 
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Na AIlon cn e juſtices gr miſt fin all 
il Retr con ng Wicked god 4t 


vechen py i fo the "at od n'the'P; 20nel. ro dies ;af= 
think NTP) ay alter NO Perffdidht, Mit be clear 
that the uſer of theſeaQts had no wicked deſigne nor tee. 
courſe with the Divel theiein, 

XX VI. By the Law of England Witch<craft was of old puni- 
ſhed ſometimes by Death, and ſometimes by exile z But x, 
Fac, this tollowin Statute was made, which I here (et down, 
becauſe it is very ſpecial, 

If any perſon or perſons ſhall aſe, prafiſe, or exerciſe invocati- 
on or conjuration of any evil and wicked ſpirit , or ſhall cohſult, 
covenant with, entertain,employ, feed or reward, any evil or wic- 
ted ſpirit'; to, or for, any intent or purpoſe, or take up any dead 
mn, woman, or child,out of his, her, or thair grave, or any other 
place where the dead body refteth,or rhe ſkin, bone, or any part of a 
dead perſon, to be imployed br aſedin auy manner of witch=craft, 
ſorcery, charme, or inchantment, Or ſhall uſe, pradtiſe, or ex- 
erciſe a witch-craft , inthantment, charm or ſorcery, whereby 
any Yorſe ve ay be killed, deftroyed, waſted, conſumed, fined, or 
lamed, in or her body, or any part thereof that then every 
he gffewder or 4 enders, their aidery, abbetters, and connſeliors, 
rodent the [aid offence, duely and lawfully convitted: and at= 
tainted, fhall ſuffer pains of _ 4s 4 fellon, or fellons,and het 
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Murder. 


— 


FI Tha Eeywoleg ie of Murder,- 


by IR Self, / + a defined, and whether i #t & SFr 


Jo''+ How moderation in [elf defence is [aid tobe exceeded, 

4+ - +: How ſelf defence muſt. be Peat 

THF? How-4t « ought tobe pr oved, -; | 

6. -. What is caſual homicide... --- | 

7. ' Whether hewho was doing what » ws ok may defend 

|  himſel Ot 4s only guilty of caſual homicide. 

(- Pehether i who « only. guilty of. Caſual homicide may be 
% ned: 

9... What is. homicidiumculpoſum, o faulty homicide. 

19, ' What wound is 10 be judged mortal, 

11. . Howthe deſig ne of Murdering or forethought felon \ is to 

be. cleard, 
I2, pom; 79 i rixa when many « are conjuntt alters, how 


13. oben Trl of thieves, 6 or r ſuch 4 4s re !/ authority 3 90w Pu 


I4. wheko i be lawful for a father to kil his own daughter, 
... , #f he find her comitting adultery, | 
I 7 Aſſaſenation, how oy. 
6... ag ohy under ireft, how puniſhed; 
. What is art and part of: Murder ,. 
How ſuch as kill in the execution of law, are paniſhable,. 
4 Rk. it. be lawfull to kill a Rebel, 


Ot g i WUPrrens os of, murderers Jalle7 in ſon caſes. 44 


110 Murder. 
21, Murder is one of the pleys of the Crown, 
22, How Sheriffs andother Fudges ought ty proſecute murde« 
od. Sg os ere} Ree Ag 
23, Whether remiſcions can be granted in caſe of murder, 


(GoÞ Almighty did to the honout of impreMis tnih with 


his own image,add 23x ſecondobtigition;a"nztural horret - 


in every man ro be in'any xeceſon tb! the defxoeing ity 'o that 
he has conſulted his own'pory," -and'our fecurity , "foyntly ut 
theſe ſevere laws which he has made zphiniſt Nader?” And his 
divine finger is not ſeen ſo apparently; my -diſtovery, as itt 
thatof Murder and iis yety remarkeble; that theſe Burbaris 
ans, who ſawthe'yiper fttenapon"P4afs hand,. did inſtancly 
conclude him guilty of Maider, bectuſe he" was f totheir ap- 
prehenſion ) ſo miraculouſly ER... 

I. Murde*comes''from he Dutch word Moore , which 
fignifies, cedem ex inf wr) protivrie fullant. Teeth, hb. 
And Murdet is properly-different fr 
ing committed per ſe/oniam, the other per infortwnium, ws 
Mal, c.'2, Andtherefore when our Law forbids kiſlingunder 
eruſt, Fa. 6, Pa, 11, c<, $1, Ir callsir murderinader cruſt. 
Buc when it ſpeaks of killing by zccidedr, or in ſelf-defence. ic 
calls it Slaughter, or Homicide, c, 22, Par, 1,K,Ch. 2, Seſ,2. 
And by'this {t ſeems chat this crime is better wric mordet chen 
murther,though murther be theordinat way of writing. it, eſpe-. 
cially in our old Law, DES? oy ot. Wakes, ehegicn/ ld ICE. 

The Civilians define Marder'to be che kiffing mainhy nth 
unlawfully, And they divideiit into tharwhich'is eomaiceed 
caſually,” m'detence-cnſpable,orwilfully, oO 


IT. NeceſſariumHomicidivm, or homitid committed 1 (els! 
defence-iswhen a man being perfurt-orredited to ifntviable 


neceflity, has no way left him to evithis own death,but by _ 
t ling 


om' Slaughrer, the one be-* 


Marder- IT 
lig:the Aggreſfor: This 1s.in law calledineulpata tutele,or mode- 
ramen In rehpt tutels within which: mogeration,ii the deten- 
der-contain. himielf;; he.is no way proyable, but if he exceed 
the ſame, yet-ſo. favourable is ſelf-defence, that the exceeder is 
not. lyable to the ordinarpuniſbmene, bye is ordinarly puniſhable 
accprding to the excels,at the diſcretion of the Judge, With-us 
- likewiſe. ſelf-defence. is.0nl 4 puniſhable at the arbitrement or 

diſcretion of the. Judge by the 22,477, Seff, 1, Pa, 2. K,Ch,2, 
\ But ſeeing that at ordains ic to be puniſhe at his diſcretion, it 
may be doubted if inall caſes ſelt-detence be not ſore way pu- 
niſhable.. And I.remember that Captain Barclay being aſloylzi- 
ed in-Decemb. 1668, Becauſe the Aflyſe tound that the kil- 
ling Sixclar was in his own defence ,. the purſuers were to pe» 
tition the Council ( which is the o:dinar way of taxing arbitra- 
ry puniſhment in this caſe) that he might,be fined, And very 
learned Lawyers, were of opinion; that ſelf-defence-was in all 
caſes puniſhable;though actended with the moſt favourablecir- 
cumſtances of innocency; trom whom I differed upon.theſe rea- 
ſons, 2, By the Civil Lawand the opinionof the Doctors; 
it the defender contain himſelt exactly within that moderation, 
he ys.no way puniſhable,as is clear by F@riz, part. 74, queſt, 25, 
part,6.2,Selt-detence is a duty,and ſo got puniſhableztor it were 
againft 1eaſon thac the Law ſhould puniſh what it doth .com- 
command,  3.. The Law fſayes that emniculpa caret qui (e de- 
ſendst, and in our Law it is called 9zurthram juſtum, leg. Malcol,. 
£,11,and ſoto puniſh him who neceſlarily detends himfelf, were 
to inflict a puniſhment” where the Law acknowledged there 
were no guilt; _ 4, It ſhould bein the power of every malici- 
ous raſcal to wrong the moſt innocent, tor either he behov'd to 
ſuffer himſelfto be killed, or to be puniſhed by defending his 
own life :: And by the ſaid a, it is only declard leiſum to pu- 
niſh, but nor neceflary, And yet by theLaw of Zzgland, Mur- 
derers ſe. defendenao torfauls' their mgyables, and both in that- 
and ig murger,. pon miladyenture ( for ſo they call caſual by | 
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micide)the matheret muſthayezpardon, Stature 6,F, 1, cap; 9) 
Sogteat a'regard, ayes, Bolton, the Law hath to thelite of a 
man,'cap. 15 , ##m, 16, And by the Lay of-Savey he who kills; 
chough in ſelf-defence, -needs a pardon, bur the Prince in thar 
caſe cannot tefuſe to-grant a pardon, And therefore their Law- 
yers call that pardon gratiajuſtitie,Coll. fabr, 11.9. tit, 10, bur 


with us, no pardon'is requifite; albeit/it ismoſt-qrdinar to take 


remiſfions in ſach caſes, beating (elf-defetice in |rifeir narra« 
tivg-** **- | | {xp 
TIT, This moderation is ſaid to be exceeded in thefe 
three, viz. in Armes, 2, Tn time, 3, In the meaſure of 
following, ſtriking, 8&c, This moderation is exceeded in 
Armes'as'if the aggreſſor have -only a ſtaff , -and the detender 
wound him with a ſword or piſtol, the defender is in that cafe 
Dunithable,- for there we:e no reaſon in that caſe the defender 
ſhould have had any fe1r of his lifegwec erat in dubio vite confti- 
mutus, And yet this concluſion is not infallible, for ifthe de- 
fender was much weaker thenthe aggreſſor, he might be exct- 
ſed ro uſe ſuch unequal Weapons, The defender is ſaid to exceed 
in time, if be ſtrike the aggreſſor , ante quam fit in attu proxim 
occidendt, tor-elſe it ſhould belawtful ro every -man,uponthe firſt 
apprehenſion of fear,to kill the aggreſſor, which were very dan- 
gerous:and here itmay be doubred,if when any aggreſſor thres- 
tens tokill,it chedeſender who knows not when-the threat may 
be pur in execurion, may immediatly kill, There are probable 


reaſons to be u:ged for either opinion: Andalbeit the pun'ſh- | 
ment ſhould in this caſe depend upon the arbicremenr of the | 


Judge, yet if the aggreſſor be known to: have any deſigne to 
Murder, or be a perſon who uſes to execute whathe threatens, 
and if he have 2 Sword, thongh not drawn, - or a Piſto], thongh 
not cockt: ( For it he haveceither of theſe, there is:no doubt 
bur. he-may be lawfully killed, becauſe he is: in au proxims 
offendendt,and no man ſhould wait till he be killed) I think rhat 
though the aggreſſor be killed, yer: the defender hath the be- 
a-fir- of (eli-deten:ezand albeit he may be Ca af 

| c 
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Murder. T1 2 


ke cannot be puniſht with death - and many Lawyers are of 


opinion,that he who threatens ro kill, may be killed , which 


_ opinion they found upon theſe reaſons, '1, Beeanſe the Law 


looksupon that which is.unlawful, as done, if it was intended 
to be done, and that ix odinm of him who defigneswhar is un- 
lawful. S Thereig oreater tear from ſome threats, then from 
wounds ; and therefore, ſeeing it is lawful to kill-theſe who 
aſſault us with wounding , why nor, and him who'threatens ? 
3d, perl, 1, C; quando licet cuique,&c, DH ortem inquit impe- 
rator quam minabatur accipiet & id quod iintendebat incurrat, 
nor can the friends of the threatner complaia , fſeing the ag- 
oreſ{& was in effe& author of his own death, And it is clear 
chat the defender had no deſign to kil)}, Yet the Juſtices 'would 
not ſuſtain, mine per ſe,to be a ſufficient qualification of ſelfe 
detence , bur ſuſtain'd it joyntly with che aggreſlors fyring a 
Piſtol,though it miſ-gave,and though the defender might have 
fled, Fanuary 1668, Sinclar contra Barclay, And albeit 
by the Canon Law, inſultatus debet fugere, And that by the 


 Lawof England, he who is invaded , is oblieged tro flee 


as faras hecan, astoa Wall or Ditch, Bolt. cap, 15, num, 
17. Yetby the opinion of the Ctvilians, a perſon invaded is 
not obliegedto flee far, Farin, que, 125, P,2, It maybe pro- 
bable, that if the defender was alonein a Houſe, or place with 
the aggreſſor , and could expe no help, that npon threat- 
ning or other probable defignes Jaid againſt his lite, he may 
kill the aggreſſor, and from which may be deduced , rhar 
the aFus proximns which Lawyeis ſpeak of , muſt notbe in- 
rerpret , only the having a Sword drawn; for if a ſtronger man 
havea weaker in a lockt houſe ,ind threaten , he may kill him, 
though afleep, it he cannot otherwayes eſcape, 

The defender is ſaid -to-exceed inthe meaſure; * alſo if he 
killed him for wounding, whom he might have ſhun'd --or 
it hefo!lowed'the aggreflor , which chough ic be not fully laws 


ful, yer fugientem perſequens dumodo in ipſo attu non punitur 
Pena ordinaria licet occiderit , Boer, deciſ, 168, Novem. Jo 
, Q 


al 


14 Murder. 


And albeit much be lefe to the arbitration of the Judge, as to 
all the three , arm fewpus of madus: yet thegeneral rule is,, 
that if thedetender RP in either of the three, as, ».,. 
g. in che armes, or time, the excels is ſaid to be c#!ps levisfime, 
and no way puniſhable - it in two of theſe, asia timeand arms, 
- then it is accounted c#/ps lewis , and is ſomewhat Fniſhable;- 
but if the defender exceed inall che chree, As in- time, arms, 
way of proſecution, then it is c#/pa /ats, bur yet he is not pa-- 
niflable, as it he had doloſe Murdered, for thongh itbe a rule 
in civilibss that culpa lata equiparatar dolo: Yet itisatrulein 
criminalibus that culpa lata numquam equiparatur dels ubi agitur 
de pena corporis affletiva Far, queſt, 125, ma 6,. It walſo. 
controverted amongſt Lawyers, if ſeing honour is as dear as 
life, ir belawtul to kill him who aſperſes our honour , as it is: 
lawtul to kill him who aſſaults our lite, Andalbeit Farinacins 
be of the judgement, that he who is thus provocke, being a 
perſon of tar more eminent condition, then . the injurer killing 
im is not to be puniſht as a Murderer, ſed pena extraordine 
ria licet injuria ſit verbalis z yet in my judgement he errs in 
that poſition, tor in effe& , that is not ſelf-defence ( becauſe 
the-verbal injury cannot be retreated , nor retain'd') but ic is 
revenge:: yet dolor juftus aliquande operatur ut pena ordinaria 
remperctur, Boer, decif, 237.but yet that is not allow'd in kil- 
ling, and ſuch other injuries, 9v4 now poſſunt revocari,Gothoir, 
prax,crim, S, homicida, N, 25, and albeit this hold: in verbal 
injuries offer'd co our Honomr , #bi neſcit vox miſſa reverti: 
yet if the injury offer'd ro our Honour bereal , and ſuch as may. 
be ſtopr , as by commanding an eminent perſorrto looſe down 
his Breeches to be whipt, or do any moſt ignominiouſly ſer- 


vile A&to the ag2reſſor, in that caife, I ſhould think that the | 


killer ſhould nc. be cpieuly puniſht, . albeit he was in no ha- 
zard of his lite, I-likewiſe think that the fear of impriſon- 


ment by:the defender , may excuſe ſroncapital puniſhment, 
ſeing Liberty is as dear as Life z and no man can be ſecureof 


his Lite, .if. he be unjuſtly impriſoned , & fibs imputes 8rd 
"a 
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{or qui occaſienem prebuit, It. is likewiſe lawſul to kill ſach as 
would murder our Friend ,, or fellow-traveller, which is ace 
counted lawtul , though not (elf-detence , which is extended 
alſo ro the defence of all others , becauſe we ſhould love our 
Neighbour as our ſelves, And it is lawtul co kill a Thiet, who 
in the night offers to break our Houſes , or ſteal our Goods, 
even though he deltend not himſelf , becauſe we know not bur 
he deſigns againſt our Life : atad Murder may be ealily com- 
mitted upon us in the night - bur it is not lawful to 
kill a Thief who ſeals in the day time , except he reſiſt 
us when we offer to take him, and preſent him to Ju- 
ſtice, + 
TV. This exception of ſelf-defence , muſt be propon'd a- 
gainſt the revelancy ,- and muſt be condeſcended upon, thus 
the Pannal no ways acknowledging the killingy yet it he kil- 


led , it was done in his own defence, in {wa far as the Defun@t 


drew 2a Sword, and thtuſt, or offer'd a Piſtol , ' &Fc, And 


. the Juſtices will not allow that it ſhould be propon'd to the 


Aﬀize, as I have oft heard this preſſ'd , but very unreaſon- 
ably z for this concerns the relevancy, to which the Juſtices, 


and not the Aﬀfizers are only Judges competent : And it 


were very dangerous to refer to 1gnorant Aſſizers, Matters of 
ſuch importance, and which are oft ſo intricat i» Faure, And 
whereas it'may be urg'd, that Art and Part is reterred to the 
Afize , and is not condeſcended upon , and made rele- 
vant, It is anſwered , that the accuier cannot know the ac- 
ceſſion of the Pannel, till the Witneſſes firſt condeſcend upon 
it : but the Pannel cannot but know all the circumſtances of 
his own ſelf- defence, and'is not to learn that fromothers - But 
yet though the proponer of a defence , do's 7» civilibus ac- 
knowledge eo ipſo the Lybel: yet in criminalibaus,though 
the defender, or Pannel prove not his exception of ſelf-de- 
fence, he will not be condemned, except the purſuer prove the 


Lybe], 
| Q 2 Y, The 


recept of exculpation; but is now-only by # ſemmonds, which 
Capredes not fo ph: ticularly-che ores in all its circumſtances, 
- bur that it may be hereatterhelp'd-,. which ir-ſeems is unjuſt, 
forithe Pannel ſhould know what -himſelt did : nor ſhould 
Judgegram aprecepe for-exculpation, tillhe-ſee rhatcherebe 
ſome ground torcraving it, ' | e's 20548 
- This exception of ſelf-defence is ſo favourable, that it-may 
be prov'd by preſumrions, by Witneſſes, otherways decli: 
nable, as Coufens, Servants, -and Witnefles who depone.on- 
Jy upon credutity ; and'the Defence it ſelf being onceiprov'd; 


it is preſumed that it was done neceſſarily , and lawfully., 


potins ad defenſionem-quam ad vindicttam Far, queſt 115, part 7. 


S. 1, Afid yet our Lawallows no Witneſſes tobe receiv'd in. 


defence, but ſuch as ic allows purſuits and witnefles led-in des 
tence, -are more tobe{uſpeRed ; :for menare naturally encli- 
ned to go all-lengrhs in bringing off the Pannel, - and for this 


cauſe it is , that we have. Afizes. of Error againſt ſuch - 


' abſolve a Pannel - but-none againſt-choſe who condemn 
m, 3k 
Before this A@Q'of Parliament. , ſelf-defence was ſtill ſy 
ſtain'd by the Juſtices:, to elide:the-Lybel of Murder , but it 
was oft ineffetual , {eing there were no precepts of Exculpatj- 
on then uſ'd ,. and conſequently , . except either the. Panne 
could have prov'd:the. inculpate tutela by the accuſers own 
witnefles, who weie led to. prove the Murder ( which was nee 
ſecure, ſcing theſe who ſaw the beginning of the ſcuffle, and 
firſt aggreiſion , might have been abſent when the aggreſſor 
was killed ) or that the witnefſes would haye voluntarly ap- 
peared ( which was a probable reaſon.toſert them, they being 


* .. 0 caſn teſtes ultroniz) the defence could not have.been proy- 


ed, Whether {elf-defence-will defend, . or is. lawlul in- Paricid, 
See more of this Title Exculpation, 


VI Homicidium —_ » Iswhen a man is kill'd caſually, 
withque either the fault, or deſign of the killer , as ifan _ 
| ea 


- V; The way of proving this-Telf-tefence;-was by raiſing x 
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{ Head ſhouſdifall offjand/kill a by- flander + or a-Ridet ſhould kill 


- <ewichihis Horſes'feet?7 ''Im which caſe'oar/Law-appoints'; char 


-if the -prejudice be done by the Horfſes'formeſt teer, then the - 
-Ryder ſhal! be torc'd ro ſatisfy for the prejudice done : and 
theſe: ſatisfations are called Crooot Galnes z 'but where it is 
:thereſaid that he ſhall give Croo or Galzes\, asif he had kil- 
led\him himſelf. ; it is to be interpret, - not' as if the- Rider 
- ſhould: be puniſhable-in that caſe', as-if he had killed him 
with his own hand : but that the Aſſythment ſhall be the 
. Came. . . But the Rider is not lyable at all for what preju- - 
dice is done: by the: Horſes hinder-feet:,' 1:6, .4; Reg, Maj, 
6, 24. F-93009 , 15 is | | | 
' Caſual Slaughter, or homicide, them is that which is occaſi- 
oned by miſtake and juſt ignorance, for if it proceed from af- 
tected ignorance. as for inſtance, if a man will not know what 
he may know , his igriorance in that caſe will not make the. 
Murcrder:tollowing upon ic, to be conſtructed caſual homicide; 
bur if it proceed from groſs and ſupina ignorantia -- it may be 
niſhable by an extraordinary , orarbitrary puniſhment ,. bur 
not by death, And fince ſuch ignorance is a fault, the Mur- 
der occafioned by it becomes cu/poſum, or faulty homicide, as 


. ſeems tome clear by C, continebatur & c, lator de homicid; - Te 


is then neceſſary ; that- the committer uſd all exat diligence 
to evite the Crime, . elſe he1s not in the caſe:of caſual homis 
cide; . Further inſtances whereof, are, if a Maſon before he 
throw-down Stones, . advertiſe all below , though in throw- 
ing he kill, he is to be cleared as-innocent, Or ifa Hunter 
ſhoot at a Beaſt, but a man come in the way and be killed : 
and yet if either the Maſon cry nor, «or if the Hunter did ſhoot 
ina place where people uſeto be, he is guilty of faulty Mur- 

der, in theſe caſes which ſheves clearly:the difference berwixe 
theſe two kinds of Murder, 

VII. It the killer be imployed abour a thing unlawſu] , eis 
ther in it ſelf, or unlawful to.the ator, the murder enluing is 
thought ſtill caſual- Murder, . fince Murder was not deſign'd, 
; | if.: 
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4 {or inſtante , ta.cary Guns is ualawful with us © and to huntis 
F unlawful to Prieſts by che Canon Law, It chen a:man having 
a Gun illegally, (hould lay it up ſecurely : or a Church-aa 
S ſhould killa man, whilſt he did ſhoot at aBeaſtia a remote 
F place, theſe Acts would not infer Murder, becauſe.there-wag. 
*% no 'Aqtdonethere, with relation-to Murder , | Covar, adth- 
ment, i farioſnes , andyert the commieter, verſarar in attu ili. 
I cito, But yet others are of opinion, that if the commicrer be 
doing what is unlawful tor him, he commits murder, Tho, Aquix 
22, queſt. 69, LAF#: becauſe hedo's notat all that he aughe 
to do in that caſe , to evite Murder , fince what he do's is ute 
lawful : But Ithink they may be thus reconciled, vis." if 
ahe committer do what is againſt the Law of Nature - .or wha. 
is criminal, he ſhould be lyable : or if what he do's, may Pros 
bably produce.ill conſequences ,. and Murder, though he de. 
fign'd not the ſame : in all which caſes he ought ro be ly 
able, And it ſeems-to me reaſonable , chat he who Kh 
led , when he was doing what was unlawful , may be ardþ 
_ puniſhed , though he did exaR diligence to ſhun Kib 
ling, © 129 
EY VINW henhowicide is caſually committed, ſome think cthathe 
cauſe there is nodefignto kill, therefore the killer ought now 
to be puniſht, Others think him lyable to an arbitrary puniſ- 
. ' ment, or fine, & quod Wergeldum ſobvere texetur, Weſemmb. paril, 
| ad |, Corn, de Sicar, num, 27, A third Set of Lawyers diſtit> 
ouiſh ſo, that if there proceeded no fanlt in the-commitrre;, 
then he is lyable in no fine, or to no puniſhment 2 bur that 
he is, if any tault of his preceeded, Bur it ſeems that if any 
| f1ult preceeded , the Murder is not caſual , but is c/poſemy 


. 
. Sw 


it ſeems to me. that by lib, 1, $, 3, f. ad 1.ICor, de Sicar, all 
caſual homicide deſerves ſome puniſhment, And fince ſome 
Lawyers think , that Murder in ſelf-detence excuſes not from 
all puniſhment : muchleſs onghe caſual Murder , fince _ 
T eo 


and ſo the diſtintion meers not the Kare of the queſtion : and | 
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M . Murder. tg 
defence wants not only a defign to Kill, bus is a duty in ir 


IX, Homicidium cnlpeſur : or faulty Slaughter, is where the 
Murder was not defiga'd z and yet it was committed meetly by 
accident, 2s it one ſhould hound a Dog at another, who ſhould 
bite him at whom he yas hounded, fo chat he ſhould dy there- 
by, z- or if one ſhould firike with a Batton , when he had a' 
Sword z intheſe and che like caſes, the oftender is to be put 
aiſhed arbitrarly : but becauſe aberat animus occidendi, 
this is not properly Murder, and ſo is nat puniſhable by Death; 
but is puniſhed according to the quality of theſe circumſtances, 
which atrend the Fac. WW 4 

For clearing this difficulty, -the Doors ſay, that either the 
Killer is guilty only of ca/pa levy, ant levisſima, and in thar' 
caſe he is no way puniſhable z nor is there any difference, inter 
homicidjum cofunds & homicidium per culpam levem aut levisſio 
men commiſſum:, and this was-found in the caſe of Nicolſon, 
who being purſued for Murder, it was alledged that it was bur 
homicidium caſuale , or culpoſum-, for in ſtrugling, his Gun 
beiog a halt-bend, went off, nor knew he everthe Defung, - 
and fo could have no maliceagainſt him, To which it was re- 
plyed, that thecarying of Guns is forbid by the Law ; and he- 
the Defun&t was i» a#ts i/icito -* nor ſhould he have carri'd a 
Gun which uſed ro go off, & werſans in as illicito nunquam 
exeu{atur: which reply the Juſtices repelled, Func 24,1673, 
For they thought that the Law againſt wearing Guns, was in 
Deſuernde as to Fowlers, whoſe trade it was , & omniculþa 
curet qui facit _ omnts facere ſolent ſed ſi (it lataculpa, it 
is to - be puniſhed arbitrary, but not by death , nam lata cul- 
pe nunquam equiparatur dolo ubi agitur.de pena corporss af fli- 


'(Hiv4, 


X. Since the defign of Killing depends mnch upon the na- 
ture of the Wound given, Lawyers conclude, . that whe:e the 
Wound was not deadly, or vulnss lethale, as they call it, the 
indicter of the-Wound cannot be. puniſhed, .though the Par- 
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ty. wounded thereafter Jied, ©And theligh ſomhe "Lawyers be. 
of opinion, that it the Party live three dayes atter the receiy=i 
ing of the Wound z the Woundis thereby preſumednot co be 
mortal, Mccar, in /, 1.C, de emendat ſerv, yet generally this” 
is referred tothe arbicrement ofthe Judge ; who is inthis*” 
tro follow the opinion of Phyficians*,” or of one-Phyſician, "if 
' more; \were: not prefent ': © bacitf they vary , /then the Judge 
ſhould encline to paniſh',not by death, butby an extraord:niry- 
puniſhment:: for Murder is not tobe inferred, but from a con 
cluding probation'', -Ga#l,” obſerv, tt3.-ib, 2, 'and*if the' 
Wound be but ſmall , and a Fever follow , then it is preſunt- 
ed that the Party dyed rather of a Fever, 'then of the Woundy” 
eſpecially is the Perſon wounded walked a foot for fourry days, 
Gomes Par, reſol. lib, 3, cap, 3, And yet in December 1669, 
M', William - Somervel-was tound guilty of the Murder of Beſſy 
Rextoun',: though it was alledged thar-theſaid Bailzie got only 
a Wound with a Batton , *thar' ſhe never took hed ,' bur era* 
yelled five Miles that night a foor, and ſerved as an ordinary | 
ſervant eight mogeths thereafter , till ſhe died of a Fever 
with which her-brother inteRed her: all which was repelled; 
becauſe this alledgance was contrair to the Libel : wherein it 
was expreſly lybelled., chit the Wounds were mortal., Ynd 
though, where the Wounds are not lybelled expreſly to be 
mortal, ſucha detence might be admitted, And the Jud 
ought toconfider zntervalium ten;poris , or uptrocutoieir 
bris ; yer theſe, nor no preſumptions oughr to be” received, 
where the Wounds were offered to be proved tobe Lethal: 
but this Deciſion was ſoill liked , thatthe Council recomend- 
ed M*', Williamto His Majeſty, who granted him a'Remiſh- 
on. An1 ſince. Judges may be ſo arbitrary4n ſo'great a;cot- 
cern, I ſhould wiſh that the various periods of Nature, in-its' 
cures: and the various determinations of Judges, were, as-to 
the Criminal procedor, fixed to ſomecertaintime, And that 
therefore , ſeing ordinarly Wounds that are mortal, do kill 
the receiver.in tourty days; I wiſh that it were therefore =_ 
rally 
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p, | 
. rallyconcluded, that he who dies thereafter , dies not of his 
Wounds ,. .it he has walked a-foot till that time. , wid, 
Zack, Queſt, Meaicolegal : But by the-Lawof England ,' it 
the Perſon Wounded die within year and day after his 
-- Wound , it is :preſumed he died of his Wounds, Cook 


P, 2 3. | | 

| There was another Deciſion upon this Subje, :the r 3, of 
Taly 1674. Fames: Maſon being purſued for killing Ralſtoun, 
alledged that he could not be guilty-of Murder, fince Ral- 

own followed him all that day from houſe to houſe , and hay- 
ing at laſt put violent hands in the Pannel.,, he-was forced to 
throw him off him ; atd his Head tell upon a Stool and bled , 
which Wound he took no pains to cure , ' but: ſtayed-in the 
Streets inthe night time.: and though the-Wound-was found 
not to be mortal by the Thirurgians, yet by cold and drink- 
ing, he killed himſelf, ex maloregimine and when it was 
xeplyed., that this could not amount co ſelt-defence, ſince che 
killer was not in perioulo witeconflitutus:. 'itwas duplyed, 
that the violence'done , was proportionable to the violence of- 
{ered by the Aggrefſor , and ſo exceeded not wmoderamen in- 
culpate tutcle 4 for the {aid Pannel ſtruck not him with an 
mortal Weapon , buc-only gave him a thruſt with his hand, 
which was: neceſſary. to throw the Detun off him, Upon 
which debate , the Juſtices ſuſtain'd the Libel , only to 
infer | axe extraordinariam and remitted alſo the Pan- 
nels defences of caſual Homicide , ſelf-defence, and that 
tows .waS not mortal., to the'knowledge of the -In- 
quent, | 
2 :X1, It is here-controverted , whether hewho'intended to 
kill one, by a miſtake killed not him, bur another, be puniſh- 
able as a Murderer,, ſeing as to the perſon killed, the Mur- 
derer had no defign - yet Ithink he ſhould die, ſeing the de- 
fign of killing a man , and not any one particular man, is Mure 
der; andthe-killer intended co deface God Almighties _— 
: R I” an 
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and rorakefiom the King aSubjedt;/ - Aud 1 find thet this is - | | 


determined to: be: Murder by Balrow'/ cap. 17, num. 24, by: 
who likewiſe itisgivetas2 rule, »3b3] imoereſt ohrom-quirece 
Sidlat. an acan[ammortis prubecs, -. F1 

And thus a Sontor havingcaryed his Father ( being fick'j 
ina froſty night, - from -one. Town to another; ..was execnted - 
una ta 


er,becanfe the-Fatherdied; AndaHarlot having iex- | ' 


poſed. ber: Child inian-Owhard © where a: Kite killed ir, 'was 
execute as a Murdever, -alfo & #65 volumus reputater profeltes . 


And it this werenot Murder, .chis Crimemight be Pallizzed | 


under other ſhapes. .. | 
- This D+tence , wiz.;:that rhe killer had go deſign ro Mui - 


der , 5 a Negative , and {0 can-only be proved /by preſurpei« | 


08s,, 28 ithere wasno- deadly: tead tormerly among rhe Pare 
ties, :. 2,: Tithe Patties were Kinſ=menpr intimats, 3, i the 
kibjer Grack with a SeaF, having a. Sword'or Piſtol ; or hav- 
ing ehefe ſtack only wich rhe hibts of his'Sword |} or with the - 
liced iabbis Pifto! - and generally. isr2vheripreſumed to be #6 - 
mictdiun.calpofuen , rien doloſuns & premeditatum nam nun- 
fan protfemitur dol ws; - - | | | 
By our Law;, Slanghter-and Murder did of old differ ;- as\ho-+ 
gs frplex of premeditaturm , inthe Civit Law z/ ant: 


rder 0nly\cammiunted; as'we 0211 it; apdn-fore-herhbr fel- 
bevy ,  was:only property: called: Murder; and wi IR : 
lock,, K. Fu, Pur. 3,0ap, 7, where it isStaruee', char. Mut» 
ders t&be capttally puniſhed - but' Chandmells , or Slaughret 
commited upon laddenty, ſhall.only be puniſhnbleaceording 
totheold Laws, wid, A7ts 95, 96, Par,6, Fa, 1, 123? 
Pet; 41F.5- & 35; Par. 5. fa, 3 ff ME 31. Par, &, DM, 
The oid Laws towhichtlrefe Afts relate; are Statute, Wien | 
£. $.$t4t; Alexunatri,'6, $145, Reb, 2.c, 9.x which it is des - 
clazed',, that Murderers who-are guilty of fore- thought fel> - 
leny;; [hill not -faverthe-privitedge . and 'advantazge- of refoge | 
insbeGitth: : .barxhatiuch as are guilty of Chandmella', of 
calu-< 
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_ . cabyal Shaugheergdhall be. ſhelceredin, the Girth,, Yer Lfind 
\ | - chat gone aſt es Ween Searuce. , {to determige 
[4 


vniſhment of caſual Slaughter , buc thatit was not puniſhe 
_ Macder 4. s.clear | the oppaſitian Va And inall our 


"Laws, betwixt. fingls'Slaughter , .2nd fore-choughtotgllony:c 


all caſual Saughteravas of it Tas nader the word 
W 


- . Chandmella; whichis 4. French ward : Chand ſignifying Hon, 


and: Mefer fignifying $0 mix, But; .in_ effect, this, Mele- 


| - wn an{wess properly to Fix & homicidium , LB-TEXA: COMP 
'} mifom , which is but one ſpecies, hamicidii won de- 


"XII, 'By the late-22, AZ Port, 1, Ch, 2, Sef, 1, Ttis 


Statute; that caſual Homicide, Homicide cammirced in lelf- 


defence., 2nd ' Homicide cammitted-upon Thieves, ſhall noe 


' be: puniſhed by death, And feing this At mentions-not Hos 


micide , committed it:rn:xe ,- ar homicidur eulpoſum : and (ee 
ing bowticidiurm:culpoſum difters from calual Homicide it may 
be donbted_., -if underthe ene, the other may becompre- 
hended - and:it may beurged, thatcaſual Ilmicide is in this 
AR a generat term , rehending all Homicide , which is 


. not cammitred: by: fore-t ht fellony, becauſe what is noe 


defigned is caſual, and what is not fore thought js caſual - and 


the. Doctors de uſe the Word Cafual oftentimes in this gene» 


ral ſenſe, as is clear by Gethofred prax. crim, hoc, tit, And by 


the rubrick of this At , which bears an 4& concerning the 


feweral deeves of caſnal Homicide. Tt appears that the word 
-- ago , 1s-raken therein a Lax Signifacation- albeit I con- 
feſs:, that the inſcription is moſt improper; ſeing Homicide 
in ſelf-detence, and Homicide committed upon Robbers, are 
not Species of caſual Homicide - burwhether Homicide inri.xe 
be comprehended under that Act, was contraverted in Wilk- 
am Dowvlas caſe. : and by that Decifton it is clear, that in 
in our Law, though Murder was not at farſt deſigned: yer if'ic 
way defigned- the- time the ftraak was given , the - killer is 

| R-8 - £uts 
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of Murder: thatpfemeditation is requifit'ro make Mars 


DF util "a 
Se Capica, 'being only ſuch as anteredit* affwim Ticer non cond © 

#7, | Ns be PIR 
71 oe dw traclioaa of Homicidium per plures commiſ-. | 
«4m; ſtate three queſtions; - ' The fiiſtis , where'ths Murder | 
Was committed upon -fore-thoughe tellony';* and then indefis. 
- Uitly , alt che'affifters are puniſhable by death,” The ſecond 
35, whenit isnot certain ;'bur-it is only-ſuſpeted ;” and pre- 


© *,,-.*** fameable that it was deliberatty committed , /and then all may 


be tortured ;- 'but if they deny:the deſign ,- they are. all only 
puniſhable by an arbitrary puniſhment, becauſe of the nncer- 
fainty,.* The third is has the Murder was certainly. com- 
mitred, 5» rixe,. or tuilziez. and then either the author of: 
the Pley is certaifly known,and he is puniſhable by death, ins 
the rigour of the Law; Albeit many. Lawyers ate poſitive, that 
no Countrey uſes this: rigour ;- I remember that' in Wi/5am 
Dowglas's caſe, this was urged - for there {eyeral Gentle-men 
having made a quarrel , which was only proved.by one wit-' 
neſs , they wenfo the Fields of Lich, and Hoow' of Eccles, 
was killed, but it- was not- proved: who was the killer: 
and the quarrel was only-proved by one witneſs ,- who likewiſe | 
proved , that Spor had the quarrel with Eccles ,' and that Wil- 
liam Dowelas had none; and yet the Aﬀiſe found pp;4;am guil- 
ty, and he.thereupon- died becauſe 7reſent, LET | 
' XlI, Homicide likewiſe. committed upon Thieves , and 
Robbers, breaking houſes in the night, or committed in time 
of maſterful depradations, are free from puniſhment , by the: 
foreſaid AR 22, : And albeit it bedeclared lawful to the 
Jaſtices, to fine {utch as are aſloilzied from Murder, upon the 
defences of caſual: Homicid , and Homicide in detence : yet! 
ſach as kill Robbers, or night Thieves, arefree from all ars: 
bitrary puniſhment. By this At likewiſe, it is lawtul-to kill: 
ſach as aſſiſt , or. defend the depredators , oroppoſetheir put=: 
feicbyfoices and by the 6, AR of the ſecond Sefton ot con 
” aty 


Er ea acai o co ao... lum_ia.cncom. 
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- Parliamedr; "iris Srattited ,"that- the Parties whoſe goods are 


zobbed j ſhall acquzint*the Sheriff, or Juftices of Peace, of 
ithe Paroch-,- who ſhall require all Parties to concutr ' and if 
'any of theconcutrers, kill any of the Robbers, they are declar- 
ied free ;-*-upoti'which it may be doubted, if ſuch as kill Rob- 
bers withour 2cquainting the Sheriff; or Juſtices of Peace, are 
puniſhable; © and ir ſeems they are, ſeing this AR explains the 
other , and modifies ſomewhat the indefinite power given 
to private perſons ,. who upon pretence of ſuch invaſions, 
which mightprove very dangerous - and theretore the laſt did 
wiſely require the concourſe of the Magiſtrate ;- and upon: 
this conſideration , I'know that it'was conſtlted, that not- 
withſtanding of:this , ſuch as had not acquainted the Sheriff, 
or Juſtices, could not be exculpat; And yet it may be argu- 
ed, that this A& narrates not the other , nor bears expreſly a 
recification'of it z but, withour 18Nening the priviledge 
therein granted; * addsa new - one, and (o being introdu- 
ced in fayours of ' poſſeflors, ſhould not be interpret to 
their diſadvantage, By the Civil Law, licebat noFurnum 
furum occidere. And by the 227, CAT 14, Par, Fa, 6, 
it is declared lawtul for the Leidges'to conveen , and exe- 
cute Thieves, and'ithey are all made Juſtices for that effect; 
upon which AQ, adefence was propon'd, for the inhabitants: 
of Xintail, who took a: Robber, and execure him by their 
ewn authority , in a formal Court, But by the Civil Law, 
and DoQors, it was not lawful, furem vel predatorem dinr- 
wum occidere , except the thing ſtoln 'was of great value, and 
could not be otherwayes'recovered ;- or that he defended 
himſelf, and reſiſted his being pprennng all which de- 
e 


fences may be proved , by the aſſertion of the killer , Fariy, - 


125, part,” 4... And it any other Probation wererTequilſite, - 
the benefit of theſe Ads were: a ſnare ; rather then an ad- 
vantage -* and neccflity legictimats many things; . which'are- 
-herwayes hard;. 7 20 


XIV. By” 


. yet:the Law being jealous. 0 


436 Murder. 


I ee By.the Conan, »::16, was laypfubiar-the: Father - 
beds LN Fer "If Aelonod hercomminting. adulcery, 
zo kil pan L parts ff, te Advite: ewhich 


as hana ed ready OY © þeceuſeche Law 
cankidergd it. was ;bis | 
cher cals.q idor. i baca allowed | #6-chedachecon!y-epot 


[ 46cOmpry dþcenallowedmach mare tothe! 'HuG 
_ £0-kill his. ik it he found her committing adulcery; for 


| his relagion beging neater,and his honour moreconcerned then 


the Farhers, his paſſign behov'd tobe alſo more violent 4 and 
the Husbagds violence, does 0n- 
ly alowthe Hushand to kill the adulteren, if hebe:a mean per-_ | 


os buc it-che adulccter be aperſan of quality, or if the aduls | - 
 terer be found elſewhere thew in. the Husbands own-houſe, it 
- it not lawful to kill chem, far the injuty-is highteedby polluting 
- the Husbands - own houte , and becomes a kind of adulterous 


Hamſyckia: Ang. yet it che Husband till i in either of cheſs 
caſes, that Law ek che hysband only tobe puniſhed by 


- ome arhicrary puniſhment, but neg by death, /, Mariro. X 5 
_ fdulter, + Put this laſt determination Goth got (ariſfie j 


for it ſeems reaſonable tha it ſhould be rather lawtul to kill a 
perſon of quality, - committing adultery, then a mean (wake 


* both becaule adultery is:more ordiaar amongſt them, as 

: more eaſe, 2nd being moreſuxorioufly ted,and becauſe the hoſe 
: band cannot be to eaſily preſumed ro have had former quarrels 
-with a peiſonabove his rank, and ſo ſhould be believed'co have 


killed him. meerly to atisfie his juſt revenge, As alſo ſince 
they can ſooner prevail, they ought to be morerigidly puniſh- 
ed, The Law fas deny 'dthis priviledge:to women, & Tens 

not k:4{ their Nanghters or Husbands, ' the reaſons A worry, I 


- conceive to-bave been, that the' Law condidered, that Husbands 

--were-more pr iged d thegthe Wives, by adultery; fince there- 
by,not only was: 

to another mans cn, or elſe it thought women too paſſ- 


bed defiled, but their eſtate carryed away 


onac 


nat ito be inttuſfted with ſuch a Fence, or that itwasundecent 
20 allow women the uſe-of Armes:- And yer Tbelieyerheit juſt 
grict would ſecure -them :agaitiſt the-ordiar puniſtintent; and 
.though ſome prerogative be'dwe'to the man over tis wife, 'bur 
not > cont74, Ver women-may'compliin' chat menbeing the 0g- 
ly Legtdarors, have taken too:grezta meafure' of tavour to 
;themietves inthis Law, © 1 have nor 6bferved any decifion.of 
his inour-Law, rmad ſince out ſtatures have fecnted mardeters 
in other caſes,as in ſelf-defence, kill:ng' of thieves, &c, And 


y:t haye notpriviledged thiscaſe, it may feem that che husband 


Bot tather cannot killby our Law;-andthe moſt char they could 


expect, were, thatafter they-were found guilty by the Law, the | 


Council might cicher change rhe doom of-dearh intoan aibi- 
trary ipitniſhmenc,or might recomend the party to his Majeſties 


.clemency for aremiſfion - - But it were hard co ,pMiſh with - 


death amongſtus; whar almoRt/all Nations allow aMfawful, and 


what may be yet .afurthericheck'to that growing vice, And 
this ſ(cemsjwiber then to allow with the Civil Law ,7 that the 


Husband-or Father,who are perſonsmtereſſed, ſhould be judg- 


&9'in-theirown:concern, and -thould be judges when they are.in - 
paſſion, and becauſe they are in-paſſion, Nor can T fee-why the - 
Law:hould puniſh:even him who poſſefſes by his own aucho- + 


tity whatistrubyhisows. , .and'yer ſhould alffow here the par- 


. ates. interefled no-pnaith wiptkdearh by their own-authoriry - or 


chat paſſion whichonly infers mitigation of the pain elſewhere, 


ſhoul4 here infer abſolute impunity, 'tor this were to make one 


irregular Act legittimar another, fince-paffion is a tranſgrefſion 


againſt reaſon, as Adultery isagainft Law: Bur fince this indul- | 


;genceus perſanal, and anly:granted ro the Father and Husband, 
becauſe of their juſt paſſion and near relation , it is not reaſon- 
able thar.it ſhould-be extended to fuch as k.H by theFathers or 
Husbands-Command, which commandinone oughe to obey, 
being.contrair'to Law :*- Nor ou2ht this: indulgence to extend 


roche Facher or Husbandavhen they kill ex jntervalo,and _m_ 
na 


bs 


—_—  -. Murder. 
. when they find. cheCommitters in the very tranſgreflion; forthe 


Law allows no, paſſion to continue; &therefore what ever re-. 


- 


weapon d toir,is onlyallowed if it beexecuted immediat- 


ex incontinenti, And though in civil cafes that is ſaid to be. 


by, 
Toe ex in continenti, or immediatly,which'is done before the 
doer go abut any.thing elſe: Yer.I conceive that interpreta- 
tion would be too Jax.in this'caſe; and that chekiller could not 
plead this priviledge , except; he killed them.in che very AR, 
or rifing from ir, - | Sree 
Homicidium deliberatum, or upon -fore-thought'Fellony, is 


Nil! puniſhable by death, and confiſcation of the movables of 


the Detune for His <Majeſties-uſe, Star, Rob. 3. cap.:43, And 


albeit Lawyers (ay,that ic is ſtill ratherpreſumable co be caſual, , 


then deliberat, and. that by our L2w and ctiſtome, defigne js 
ſtill libqkſed, yet becauſe it is impoſſibleto prove deſign, which 
is a ſecret of the mind, | All killing is alwayes puniſhable 
by death, except ſome of the qualities of chance, (elf-detence, 
&c,bealledged upon by the Paxnel.It may be here asked, it by 
etir Law, he.who ſtrikes with his-fiſt, or a batton ( which are of 
them(ſelves.no mortal weapons)be puniſhable by death, though 

the party .ſtru& there by him dye - And it would ſeem hard 
that he ſhould, ſeing no deſigne to kill canibe here preſumed, 
& maleficiavoluntas & affettus diſtingunnt, and bythe 5, cf, 
Wil, Reg. num. 4, It is ſaid,thar:f6.quis interficiat cum pugno ds 


bitregi 25, vaccas, & ſatisfacietparentele defuniti ſecundum. 


affiſam regni, by which it would appear, that ſtriking with-the 
| is not capital, albeit death follow, - | 
Murder premeditated,” may: be. divided into. 'that ſpecies 
which is fimply ſach, Afſaſination, Murder under truſt; and 
felf Murder, PG. 
XV I, Murder under truſt , is with us , whena party 
who put himſelf under the aſſurance and truſt of another, is 
murdered byhim : and this is by a ſpecial ſtatute punithe as trea- 
ſon, AR, 51, P,11,F4,6, The words are ( where the party 
| ain 


_ Maurder. =—_ 


lain is under the taifh, credit, eſſurance, and pomer of the ſlay- 
er; theparty being.tryed and found guilty thereof by an 86+ | 
ſize, ir (hall be Treaſan, andthe perſon found culpable, ſhall 
foretault Life, Lands, 2nd Goads } what this credit and afſu- 

rance is, hath ofc been queſtioned, and iz is reported that the . 
origin of this, was to puniſh the Murder of 2 Gentleman, who 
invited his neighbour tea teaſt, and killed him and all his relati- 
ons in his own houſe. fo that invication.is one branch of this 
truſt, 2, Afurance fignifies, thac when two perſons were at 
tead, and the one hath found borrows to ane another, Ad. 97, 
Fa,i,f.6. 3. Where perſons 2t vaticnce are vader capity- 
lation, 4 This At has been ftretchr to the cenjugaltruſt berwixe 
man and wite,«nm0, 1627, Andrew Row, An yet in the Proceſs 
intented againſt Smextoun, far killing his wite, axxo, 1666, It 
being obje&ed that this a& extended not to tuch truſts as this, 
OO —_ reſtricted his Libel ta Murder, And the Lords of 
Seſſion, Anvo, 2665. found that a ſons killing his own mo-+ 
ther, was not a murderunder traſt, puniſhable by this at : and 
yet it would appear, that both killing of wives and Children 
falls ander that branch-of the at, where the party is under the 
power of the flayer, This ſpecies 0f Murder was by'the Ciws- 
liens, called proditioy 'which is deligned to be homicidium ſub 
fpretextn amicitie, v. g, dum ſedertm tecum in men[a vel amiti- 
 fiam fingerem, which is-punithable by a more ſeveredeath then 
ordinar Murders, And in Spain, the betrayer orproditar ( for 
even in proptiety of ſpeech, Murder under truſt is treachery, 
orTreaſon ) !rahitwr ad caudam equi & poſtes furca ſu[penditur, 
Gomez, 

By that atlikewiſe, tryal ſhould be caken by an affize, And 
therefore the Lords tound, thac though Mr, Fames oliphant 
had'been guilty of killing his Mother , and-that ic had been 
Treaſon, yet bis toretaulter could not fall to the King, upon a 
fimple Denuncaation tor not appearing to underly the Law, be. 
caule a tryals requiſite in this caſe, And by the 137, 44.1 3 

S : --" 0 
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Pir. #2, 6; The killing any perſon in the Parliament-Houſe,; 
during the fitting thereof,or theinnerTolbuich(zd eft, the inner: | 


hbuſe of the Seffion) during the fitting thereof , or the Coun- 
ci-houſe whilſt the Lords fic, or kill any in the Kings Cham- 
ber, Cabinet, or Chamber of peace, or inthe kings preſence 
any where, infers che painof Treaſon, 7 | 
XVII. What is interpret to be art_ and part of Murder, can: 
hardly be deftned , for itdoes depend upon the afſize » A de. 


figne to Murder, though no Murderfollow,' affe&#us ſine effets. 


nitur capitaliter, |, 1, is qui cum telo;C. ad Corn, de Sicar : yet 


y the cuſtame of nations; the puniſhment now reaches nor life, 
Clar, hoc. vit, num, 74. andT'fiad that Mathew Stewart, being 

urſued for contrivins the death of Thomas Kennedie, came 
m the Kings will, and was only banitht, Mart: 1597, As alſo] 
figd: , that though Lawſon was cleanfed - of the murder 
| of her ownichild, . yet; ſhe-! being referred ,'* to- the Fi 
ſtices, becauſe of the violent preſum I againſt her 
and thatſhe her ſelf had conteſt ſhe bore a de 


Auzzſt, 1662, and Margaret: Ramſay having conteſt that ſhe 
bore a dead child, and was adviſed to caſt:ic into the north: 
Lock, which ſhsdid not; though without her knowledgeit 
was done by others, the Juſtices, though. ſhe was aſſoylzied 
by - the inqueſt -, ordained hev to .be ſcourged. and by 
'niſhr, 2661, 


XVIII. Though ſuch as kiilin proſecution of Law, arenot: 


puniſhable as.Murderers, -yet if they-exceed, they are puniſh- 
able, not only quo ad exceſſum,arbitrarily, but even pena ordine 
144, as Murderers, An inſtance whereof was decided, the 14, 
' of Fune 1672. inthe perſon of Mr, Archibald. Beath, whobe 
ing Pannelled for killing 4{/an Gairdiner, alledged that the 
Council had by their Atand. Proclamation, ordained all Meal 


2ad child; the Jus | 
ſtices therefore did ordain her to be whipt- and baniſht, 20, 


brought: 


AU Om ke cc ... 57. Jn a 4. 
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' brought from7r eland to beſeiz'd inpon, and the boats where- 
in it was brought, to be (unk,- in proſecution: whereof Gards- 
ers Meal being Seiz'd, he broke the Seizure, and being follow- 
ed.in a Boate, by the ſaid Mr, Archibald, and others, he was 
.commanded to'ſtay his Boat, but was ſo fare from obeying, 
though commanded*in His Majeſtie's name, thathe hadrun 
almoſt down the Pannels little Boat, who was thereupon . 
forced to ſhoot at them, and though this Act, ex poſt Fad#o,de- 
generat into an a of killing, yet no killing was at- firſt inten-. 
ded ; and theriſe of all ſuch Actions is to be firſt confidered, 
To which ic was replyed, that this a& was to be underſtood 
'civiliter, and did only impower the Leidges to Seize, but not. 
to kill, and all mandars are to be 410 incerpreted, as not to be 
extended,ad ea que mandans in [pecie non mandaſſet,or que ſoli= 
tus.eft mandare ſtaliquando mandat non mandat niſt certa forma 
ſervata, but it cannotbe ſubſumed that the: Council would 
have allowed the importer of ſuch vicual, to be killed, nor do 
they uſe t6 intruſt the execution of fach Laws to Miniſters g 
and if they had deſigned that the execution of this prohibition, 


| ſhouNreach death, they-would have expreſly allow'd the Seiz- 


ers to kill, as they uſe todo-in ſuch caſes, "To which it was 
duply'd, that though the Miniſter was not: obliedged to con- 
curr becaufÞ of his fun&ion, yet concurring as a SubjeR, he is 
not puniſhable - therefore capitally ; and if a Minifter ſhould 
concur when.the hue and cry were raiſed after a night Thief, or 


'ifa Miniſter did afhiſt fuch as purſued Rebels, and ſhould kill 


in the purſuite,it were abſurd to conclude chathe ſhould be pu- 
niſht as aMurderer, becauſe he was-not obliedged to kil-and it is 
not imaginable,but it it had been propoſed to theCouncil what 
ſeizers ſhould do, ia caſe of reſfiftsnce,but they would have au- 
thorized them-to kil;norcould theira@receive compleat obedi- 
ence in caſe of rehſtance, tor elſe ſach as reſolveto contraveen, 
might ſecure-rhemſelves by -y reſiſtance,and theCouncil by 
2 | EM 


- Mnrder. | 
ring'to finkthe:Boat where the Yidual is, does very: 
ctearly impower the killing of ſuch as refit}, for they might 
have beenſank in theBoat,and he who isaNowed to fink aBoar, - 
is allowed to fink all who arein it.. Norwithſtaading of which, 
defences, the ſaid Mr, Archibald was parto the knowledge of an: 
inqueſt , and after the verdiQ'was ordain'd to loſe his heag, | 
but the Parliament having rhereatcer thac fame monerh attow-. 
ed by their a@-; ſuch as reſiſted to be kiltes, the ſaid Mr, 4r-. 
 chibald was thereupon remitted as to the Crime , but was ne- 
yer readmittedto his Church, 

- - Some M/itis Souldiers . atfo being purſued for Murder, 3., 
Febr, 1674, alledged that they could not go to the knowledge 
of an inqueſt as Murderers, ſince if they killed, it was in proſecy- 
Lion ofqbeir Officers orders, for they being ſent to Poynd, were: 
refiſtedzand though ic was reply*d,that oppoſition to the poyn- 
ding could not warrand killing, but they mighe-have purſued a 
ryots This wasalledged not-to be relevant, becauſe, 7b; im- 
pwtert;who oppoſed; and Souldiers muſt do effeQually what is. 
commanded': and their Officers may ſhoor-them it they rerurn 
without efeftuaring what was commanded, and military com: 
mands tnuſtmot/be delayed, nor oppoſed, like other commands, 
Notwithſtanding of which debate they were found,guilty, 
XIX, It is much controverted amongſt the Doors, whether 
it be lawful, occidere bannitum , a Perſon at the Horn, and 
by the Civil Law, on licet Bart, in I, ut wim, N, 1, fl. d 
inſt. & jure, but by the Statntes of particular places , they | 
_ all conclude, ir may be lawful, 06 quietem publicam : and 
by our old Deciſions , . that the killing ot ſuch as are at the 
Horn for Slaughter , or other Crimes, is not Criminfl, 
Fannary 1600, Gythrie contra Farden : - but by the fore- 
daid 22, Aft Pay, 1, Ch, 2, It is declared, that the killing 
ſuch as are denounced, or declared Rebels, for Capital Crimes, 
or {uchas detend theie Rebels, may be lawſully killed, where-- 
by it is implyed, that ſuch as are at the Hon for other Crimes, 
may? 
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may not be killed z and (auch. conld not be lawfully killed, 
who are only at the Hom for Pecunial Cauſes, and any Sta- 
nite allowing to kill ſuch , would be nwll, Clar, hor, tit num. 
F3. But ic may be here doubred , what are theſe Criminal 
Cauſes, for which one at the Horn may be killed ? for 
elearing.whereot, it is fit toremember , that the DoRors al- 
low only fuch to be killed , who are bannit: ob grave delifum, 
lar, num, 53, and in reaſon , it ſhould be ſuch a Crime, 
for which the Rebel hath deſerved death , if he had appear- 


. edg for it ſecxns rigid and unjuſt, that wherever the con- 


clufion of the Summonds was Criminal , the Party being De- 
nounced , may be killed 5 or that when everthe Rebel was 
Denounced for abſence trom a Juſtice»Court , he may be kil- 
led, ſeing the common-good, which is the reaſon inductive 
of this Law, do's not require , nor in effect is not conſiſtent 
with thir interpterations. 2; It maybe doubted, ifhe who 
kills a Rebel for private revenge , and not ob vindictam publi- 
cam, Will havethebenefite of this Detence: of this we have 
an infſtanceg, avmo 1600, : where Robert Anuchmoutic bejng 

ſued for the Slaughter of Fames Wauchop , it wasalledged 
that the Defunt was at the Horn, forreceipting a Traitor : 
to which it was replyed, that the Pannel killed him upon a 
private quarrel, for having converſed with the Deiun@ long 
after he was at the Horn, for that caufe : but that he killed 
him in a Duel, upon a privat quarrel : in reſpe@ whereof, 
the Pannels detence was repelled , and he put to the know- 
ledge of an Inqueſt , and thereafter beheaded, And yer TI find 
the Doors of opinion, that bannito occiſo per inimicum oc- 
cidens non reputatur homicida, and which is more , he will nor 


\ have right ro the reward promiſed for killing the Rebel, Ca- 


ravet in Prag, 1, deexul num, 134, and enemies are theſe 
who moſt probably will execute this publick Juſtice, which 
the Law 'deſignes, And ſeing our late AR makes no diſtin- 
Rionbetwixt ſuch gs Kill upon publick and private revenge ; 
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Murder, 


' I believe that the caſe now: hath: no difficulty , and'that now 
the killer in both caſes would be free from Puniſhment, Yet 
I think, that he who-would killa Rebel in a Corybat, mighe 
yet be Pannelled , for contrayeening that Act anent Duels ; 
for though he mighe lawfully. kill a Rebel, .yer he could not 
lawfully fight a Duel, 3. It may be doubted,- it he who was 
Denounced Rebel ,: was not lawfully Denounced, », g,-if he 
was out of the.Coufntrey the time of the Charge, or that the 
Execution was not ſtamped, or wanted ſome Solemnity, if 
£8 caſy ,: the killer would beguilty -of Murder - which De- 
fence, I find likewiſe propon'd in the former caſe, and yet re. 
pelled , and. very- juſtly, for a privat Perſon is not oblieged 
to know theſe nullities, .It any aman reſiſt the execution of 


his Majeſties L2ws, by Meſſengers, or other publick Servants, 


in that caſe, the Meſſenger cannot proceed: to kill, as was 
found in Fohn HMackintoſhes caſe, May 11, £673, but if the 
refiſter do alſo-proceed , to offer violence , by drawing upon 
the Meſſenger, in that caſe the Meſſenger may kill him law- 
fully , without neceſſity of proving that he would have been 
ig danger. of his life , if he had not killed ; | though privat 
perſons cannot. kill when they are invaded , except they be by 
that invaſion put in danger of their life. 
XX, Albeit ordinarily death, andthe confiſcation of Move- 


ables, is the puniſhment of: Murder , and that the life-rent of 


the Murderer doth not thereby fall, yet-in ſome caſes, the 
life-rent falls, as by the 118 A&# 12, Par, Fa. 6, Theſe who 
are denounced Rebels, for ſlaying men in the "Church, or 
Church-yard, intherime of Prayer.,- Preaching , er adminie 
MNration of the Sacraments , -their Life-rents prefently falls to 
the King ( though rcgulariter Lite-rent Eſcheits fall ro the re- 
ſpeQive Superior, and the zeceipters do 1:kewiſe looſe their 
,Life-1enc Efchears , declarator being firſt paſt upon the re- 
ceipt, - It may be here doubted, if theſe words, the time of 
. Divine Service , may extend toflanghegs , . committed - the 
time 
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ime of Preaching , &r, Albeit there be no Preaching , or 

rayer for the time there :_ the reaſon of the doubr is, ſeing 
the 39, 4 of the 6, Par, 2, M, anentremoving ,' is ſo in- 
terpret : for by that AR , warning of Tennents ſhould be 
uſed at the Paroch Church, the time of Preaching or Pray- 
er - Which words are thus interpret, the time that rack: 
ing uſes to be , though there be noneat the cime, | 

By the-219, AF Par, 14, Fa, 6, It either the'purſuer 
or defender in civil purſuits, kill one another, during the 
dependence , eo caſu # the killer being put to the Horn, ei- 
ther for not compearance at the Dyer, or for not finding: 
Caution, he loſes his Lite-rent Eſcheat immediatly upon the 
Denounctation, 

XX1I. Murder isone of the four Plea's of the Crown, Mal- 
col, 2, c, 11, and therefore the cognition thereof belongs to 
the Juſtices . and Commiſſions cannot be granted for tryal 
thereof', AF 74, Fa. 6, Par, 11, albeit it be now moſt 
ordinar, to grant-ſuch Commiſſions: and yet this A& be- 
ing alleadged againſt one of thoſe Commiſſioners , before the 
Council, they did recall the ſame - - bur if the Murderer be 
taken red hand, he may be judged by a Barron ( havinz-pow- 
er of Pit and Gallows }) by a Sheriff, or any other Judge 
ordinar; betwixt which, there is likewiſe this difference, thac 


Murder is Bailable, Fa,:3, Par, 6, 6, 42, Bur Slaughter 


taken red hand, is not Bailablez burt.the committerthereof 
ſhould be judged within that Sun, Fa. 1, Par, 6, c. $9, 
95, And if the Barron or Sheriff proceed not within that © 
time, the Cognition belongs only to ghe Juſtices , for they 
are Judges to Murder upon citation, | 
X X11. By ſeveral old Acts, I find that the Sheriff, when - 
a Murder is: committed , may raiſe'the Kings Horn (id eft, 
the hue- and:cry, hoefums , as the Litine tranſlation calls it ) 
zponrthe Murder', and follow him out of his Sheriffdom, and 
ſend Letters to the next:; and. he toa third-, and. (o tall Pp 
c 
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be taken ; and that when -he is taken » Juſtice ſhould be 
done upon him, within fourty dayes, and thar he ſhould b& 
ſear froni Sheriff to Sheriff, ro the place where the Crime 
was committed , which is now abſolet; tor it he benot ta« 
ken red hand , the Sheriff cannot procees ;_ him , albe- 


itit would appear that- be way , it he 
fourty dayes,, Fa, I. ar, 6,.c, 89, which I find nowhere 
abrogated , nor any thing to the contiair, except only 


Hops afſertion , in his leſſer PraRiques, and that may be in+ 


terpret alſo of Cognitions , atter the tgurty dayes ate expi- 
red. . - 

By the 50. A& of the 6, Par. Fa, 1, It is Statuted, that 
Sheriffs in the former caſe, may proclaim the Murderer tw- 
gitive, and forbidall the Lieges to receipt him, under the 
pairfot loſing Life and Goods, but this power is alſo abſo- 
let, And the receipting Myrderers ſeems not any agceſhi» 
on, except other preſumptions be adduced,, -as if the Mur« 
der was committed upon the receipters account- in which caſe, 
receipting, may be arbitrarlily puniſht., buc of this, I find 
no tormal Deciſion. , only the Regiſters mention, that. 7 ho- 
mas Brice, being acculed for receipting his own Son , whg 
had Murdered Fairhop : it was alledged , that the receipt» 
ing his own Son could be no Crime, yaw proximitas ſanguir 


ne tollit preſumpticneq criminis hoc caſu Clar. queſt, 119, 
num. 54. Ol, 2. ff. de recept, And receipt could only , 


be interpiet to be a Crime, In our Law, after the com- 
mitters are Denounced,, and Letcers of intercommuning gb- 
tained againſt themg which Defence was thought {o rele- 
vant, that the Juſtices demur'd-upon ic , but this received no 
Deciſion. | 
KXIH, Whena man is killed by fore-thought fellony, 
the King can by our Law grant no Remiſfion tor the Mur- 
der,” Ja. 4. Par, 6. cap, 63, and Fa, 6, cap, 13, cap, 169, 
But yet Remiſſions ate daily granted , for (uch Murderers, 


and 


| 
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-and are admitted _in_ the. Juſtice Court. , notwithſtanding of 


this objection, as in the Earl of Caithnes caſe, in anno 1668, 
And it is alledged , that theſe Ads are by the Stile, but 


remporary AQs, Bur all ſuch Remiſkons are tiull, except 


| the offender offer to Aﬀith the Paity: which Affithmenc 


is modified by the - Council ,, and the-Party cannot propon 
- upon his Remiſhon, till he find'preſent Caution, to ſati(- 
fie what ſhall be modified , within fourty dayes , or elſe he 
muſt, dnring theſe fourty dayes, go to Priſon, and it payment 


; benot made within tourty dayes , his Remiſfton is nul], F4. 2, 
Par, 14. cap. 75, 


Aſasſinic crimen , ot to kill a man by Aſſaſſination, is to 
"Murder a man for Money 53 and this Species was introduced, 


fiſt, by the Canon Law, cap, 1, de homicid, cap, 6, and 


had its name from the Aſſaſſnsi , who were a Tribe of che 
Phoenicians z and who fain'd chem(elves to be Chriſtians, be- 
ing truly Mahumetans , -that they might-kill Chriſtians, . 


. and therefore , and becauſe the foreſaid Canon ſpeaks only 
. of Chriſtians , it is ſtill concluded, that only ſuch as kill 


Chriſtians, are to be repute - Aſſafſinats z andthe killer of 
a Jew was found no Aiſaſſinate , - Cavad, 'h, t, num, 475. 
And yet cMathess thinks , * that all killing for 'Money , is 
Aſſaffinationz for this Crime being founded upon Nature, 
to kill a Jew is as far againſt Nature., as to kill a Chri- 
ſtian, And it is a greater ſcandal -upon onr Religion, 
ro kill a Jew , becauſe it reproaches us amongſt Infi- 


dels, 


The Specialities introduced in this Crime, are, that the 
endeavour to kill for Money, is a Crime , though death 
follow not - and that Aſſaſſination may be proved , by 
preſumptions z and thar they cannot enjoy the benefite of 
a Sanctuary , or Girth, :Cabal, num, 501, 515, 526. 
And though 'the foreſaid Canon run only againſt fuch, as 
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undertake to Kill for Money, yer the Conducers, or ſuch 
2s intfeat-them to kill, are alſo Aſſaſſinats , Gomes, 3, re- 
Wd. 3. num, 10. Math, pag, 521, But theſe are not in ob- 
ervance with us' , except- 25 to: the Priviledge of a SanQu-. 
ary * from which , -all ſuch as- committed Murder: under 
Truft', or per infidias ( which that-A@ calls Afofinium. 
only ) are expreſly excluded , A# 35, fart, 5, Fo 3, 
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Of Duels. 
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The ſeveral kinds of Duels, allowed of old by other Nati- 


. ONS, 


What Duels were allowed of old in Scotland. 


How the »ivi 


ng and receiving challenges is puniſhable, 


thous h tio Combat follow, | 
The way of Libilling uſed in this caſe. = 
Frhether Duels for reparation of honour; be lawful, where 
other reparation can be had. EY STIR MY 1 
What muſt be proved in this'Crime, 
Whether he be not puniſhable who killsin a rancounter only, 
or he whotells the privecker that he's going to ſuch a 


place, 


The puniſkment of Diels, and who are arcompted art 
| and part, | | 


Uels are biit il]uſtrious ahd honourableMurders, Andthere 


| tore I have ſubjoyned thisTitle to the Title of Homicideez 
This is that imperious Crime , which triumphs over both 
publick-revenge, and privat vertue, and tramples proudly 


upon both the Lawot the Nation, and thelife of our enemy, 


Coursge thinks Law here to be but pedatitrie, and konour per- 
{wades men, that obedience here is cowardlineſs, 

I, We findno ſuch Crime as this among the Romans, be- 
cauſe that wiſe Nation employed their lives againſt their ene- 
mtes, and not againſt their te)low- Citizens : And the true cryal 
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of courage among them, was fighting againſt the enemies of 
Rome, M6" 2 | 

Duels are either Judicial or Extrajudicial : : Judicial Duels. 
were theſe which were allowed by Law, for trying the inno-., 
cency of ſuch as wanted other legal probations, 

The Longabards. firſt did allow:this way of Duelling, by: 
pulick authority, who did regulat it by twenty ſeveral deter-. 
minatibns. : And thereafter it was renewed by- Ph/ip, the fair 
King of France, , Amuno. 1360, but. was bounded with theſe: 
four conditions, r, . That it ſhould only be allowed 1n Crimi. 
nal and capital caſes, . 2; Thatit ſhould only be allowed in. 
Crimes treacherouſly committed, where the Truth could nor 
be otherwayes found out, 3, Where there did lye ſtrong 
; prelumptions againſt the perſons provocked, 4, Where it: 
' wascertain there was ſuch a Crime committed againſt the proe. | 
- vocker, - | | 

IT, With usin Scotland," Duels were allowed not only for. 
clearigg.of innocence, as to Crimes, but likewiſe m civil caſes, 
ag.whenanHeir denyed that his predeceſſor granted aConjun-: 
fie, R,M. 1ib,2,cap, 16, v, 47. And when any thing was deny- | 
ed to be lawfully. bought by the owner, L176, 3, cap, 13: v.4.. 

* But thereafter I find that by the 16, cap, Stat, Rob, 3, All 

- Cuels are diſcharged, except in the four former caſes allowed by 
. Phillip the fair. ... 'Fheſolemnity of Cartels uſed in {uch cales,. 
was the caſting of G/oves to oneanother,as is clear by. Sheen, ad 
cap,,244 V9. R, M, Dwelliones in hoc regno hinc inde chird. 
 theeas efferant, which cuſtome had its origine from the LZonge-- 
bard Law above cited, as isclear hy Zong. de duel: and Dum-- 
haud, tit,cod,” The place appointed by our L1w tor fuch 
Duets, was the Bridge of- Stzrling, cap, 28, Stat. David, 2, 
Andif the appealer 1n ordinur Crimes was foil'd and worfted- 
his pledges payed the King nine Cowes and a Colpindach, and 
ſatisfied for the calumny, Stat, Alex, cap, 1t, But in Trea-- 
ſog.the appealer woiſted became in the Kings will,'. and the *] 
party appealed, being worſted, . was diſheriſhed, 8, 7, Ls 4s. 
Co T6: 
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 madeofſuchas are fought with. His Higneſs licence; 


"Of Duele. | 


c, 1; But theſe Duelsare Diſcharged by the Canon Law, 
cap, monomachia, 2: qutſt« 4, & cap. altim Ext, de parg.-wwlg. 


though wich us ſuch judicial Combatrs, - by authority;" ate nos 


abſolutly diſcharged, tor, ' by the 12. cap. 16, Parl, F, 6, 
Whereia ſingularCombatsare diſcharged, there is an exception 

II, Duels undertaken -withonc *:publick\auchority,” are 
thought by: many Lawyers, to be lawtul when undertaken'by a 
perſon who is injured in hishonour,if the parey injured cannot be 
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otherwayes repaird g -either becauſe there is not a judge in the 
lace, or elſe the injurer will not appear before him, or though - 


e compear, the Judges refuſes to do Juſtice, . 4b enim deficit 
jms ibi ſuplet enſis & propria-ultio, Bart, in L, hoſtes num. 9. ff, 


de cap,, & poſtlin. revers, . And many are of opinion that : 
theſe privat Combats are lawful, for defence of-our honour, and : 


_ as wemay defend our life by taking that of our neighbours, ſo 
we may defend our honour by the hazard of his lite. | 


* 


Bur that Duelsare in. themſelves unlawful by all Law; ap- 
pears very cleatly from theſereaſons, , - © | 


_ 


1, Thatthe Law has juſtly thought fir that the Magiſtrat ' 


only ſhould do juſtice to all, and that no private man ſhould re- 
venge him(elf; for'in fo far. he commits treaſon, in afſuming the - 


power of the Civil Magiſtrate, '- 2, Thepower of taking and 


uſing Arms; belongs only to:the Common-wealth, 'and con: - 


ſequent]y no privte man ſhould run to Armes, . uponan ima- 


gination that he is wronged in his honour, - -3.: There isno 


proportion .betwixt the injury and reparatiow ;''in ſuch caſes a 


yerbal injury being too feverely puniſhed,” when puniſhedby - 
ceath, there being no proportion betwixtwhat/miy be helpet}, | 


» 


and what may not, . 4; Revenge belongihs ro God, it ts an + 


OD 


uſurping of his power, . Itis the deſtroying; that-body which | 


is the Temple of God, the defaceing'ot his image (' whereas 


to defaceevena Princes; Image, defignedly'is Treaſon) and ir ' 


is.a ſpilling of that blood for-which-Chriſtſhedhis,” + 5. Tris - 
"Y ES a crime - 
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-acrime againſt a mans ſelf,and is ineffe& ſelf-murder:Nor need 

thoſe who reſolve to. kill- themſelves, take a baſe way, fince' 
:this honourable way is eaſy and patent, -for-he may ſoon make 
quarrels,and ſo kill conſtantly'till he be killed, 


Ttis a Crime againſt-thecommon wealth, becauſe it deſtroys. , 


irs ſubjects, - and makesthetihateful fin of Murder a defireable : 
effe& of Glory, , Jt:1is likewiſe 3 you offence againſt our 
friends, ſince;it-drayes them, though innocent, into the ſame 
ſaare,as ſeconds, aſſiſters, and revengers-and-it is diſhonourable, 
becauſe it wrongs a mans wite , by making her miſerable , and 
notwithſtanding of his many obligations to her, 6, Iris an 
.unjuſt decifion of controverſies, fince-ſtrength, $kill, or acci» 
dent, prevail oftentimes againſt honour and innocence, ſo rhat 
this tryal ſhould- neither be allowed, by juſtice, nor honour: 
and therefore CLuguſtws being provoked by TH nthony, did no» 
bly anſwer , that if Anthony was weary of his life, he might 
take any ther way to.diſpatch himſelf, And Sertorius being pra» 
vocked by cMerellys, anſwered, it was below a General to aye 


like a common Soxldier  .And therefore it may beanſwered to_ 


_ thecontrary arguments., -that it ist0 be preſumed the Magi- 
ſtrate will do juſtice in repairing the tame of him-who iswrong- 


ed ,,,. noricag a Duel reſtoreche famechar is loſt; fora Duel | 


Mews only-a man to be reſolute,-or-deſperat, withoat beipg in- 
nocent,. or generous --and it is morepreſumable, that the pro- 
vocke; was juſtly defamed , and finding himſelf unable to ſur 
vivethe ſhame, reſolves to diſpatch himſelt by this plauſible 
way of ſelt-murder, - nor: cana man take a. more eaſy way of 
publiſhing that! wherein he was defamed, -then by killing the 
defamer, whereby he willbothbringhimſelf and the occaſfog of 
that accident into the mouths-of:the world, Though thar at 
diſcharge only fingular Combats: And that the word ſineu- 
lay Combat -is propetly..only applicable to the fighting of two 
Jingle perſons , - which isonly properly called ſingulare certa- 
men yet. this fipg#lare certamen , ot ſingular Combat is jo 

perly 
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petly enough extended where moe fight on a fide, Cagnol, 
inl. Favorabiliores 86, ff, dereg.jur. "ON | 

V. Since fighting of fingular combats is only declared puni- 
ſhable, therefore the giving or receiving challenges is not puni- 
ſhable by death, though eyen that betikewiſe puniſhable by the 
Council Arbirrarie ,. as ending to diſturb the peacey bur fince 
the very fighting is declared puniſhable by death , it follows 
neceſſarily, that fuch as fightCombars,are puniſbable by death, 
though neither party be-killed : And if only killing had been 
puniſhable by death, this a& had beenunneceffary, fince that 
was puniſhable as Murder before this act. | 

_ *'VI. If any perſon be killed, rhe libel is founded both'upon- 
the Aits againſt murder, and this a& againſt Duels, Bui the 
difference betwixt the way of lihelling is this ; thart if the li- 
bel be only fonnded upon.the as againſt Murder, then felf- 
defence is receiveable by way of exculpation to eleid this libel, 
becauſe ſelf-dEfence there, is not contrair to any quality of the 
libel, which muſt be expreſly proved, for the quality of fore-- 
thought fellony muſt eceſfarily be libelled in Murder, Yet ic 
needs not be proved.,and ſo the probation of the defence and ly- 
bel,are not contrary, Whereas in Duels anexpreſs provocation: 


. muſt belybel'd and proved, andſothe probation of the libel and 


defence would be contrary, as was found in the caſe of Mackze, 
in F#xe, 1670, where it was likewiſe found that- a challenge 
piven and accepted, did infer a Duel- and it was not ſufficienc, 
That the party provocked, coming thereafter to the field, was 


| ſetupon, and putin hazard of his life by the provocker;- for 


though primus inſuttas, be ſufficient to defend againſt fore- 
thoughrtellony in other caſes; yet where there preceeded a 
provocation, it is not ſufficient, becauſe he who was provocked 
by going to the place, werſabatur inillicito, and ſo ſhould nor” 
have the benefite of ſelf-defence, And if this were allowed, 
the patty provocked might eaſily elude this ſtature, becauſe 


he.might acceptthe challenge: * And yet whewhe is oppnale | 
P: ace- 
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«place, reſuſe to.fight, untill he were ſer upon by the other, - and 
= even in hazard of 4 ike by him, "which A being {ol- 
lowed by:one Robertſon, aSouldier in Linlithgow's Regement, 
_ he was norwitſtanding found guilty of Murder, in 1aly 1673, 
 .4,Y IL, From this i appears likewiſe that ſuch as in anſwerto 
.chellenges, do declare, that they will. be in ſuch a placear ſuch 
.a.tume ,; and .if the proyocker attaque,: they will detend them. 
felves, they fall within the compaſile of this a&, fince by decl; 
ning a formal anſwer, they defigne tocheat the Law, for by af- 
Aigning placeand time, they in effe& accept of the challenge, 
 & this can neither be called a meer rancounter,not (elt defence, 
as is, moſt juſtly debated by:Y/oet.. de duel, cap. 33. queſt, 1. but 
it any-man gerring a challenge, ſhall anſwer, that he will nar 
;tranſgreſs the Law, bur if thechallenger ſhall atraque him, he 
:will defend himſelf, if this perſon thereafter in defence kill, 
heavill not be; puaiſhable by this aR, for. ſelf defence does not 


promiſes he will detend himſelt, 
V1 11, Both the provocker and provocked, killing, are by 
.this a& not only puniſhable with death, but by confiſcation of 


bitrary puniſhments as -his Majeſty ſhall think fir, becauſe his 
-guile 15 greateſt, for the .'/ aada—_ hach Rill his guilt lef- 
_ -lened with a ſhadow of ſelf-detence, 


ried the challenge, though .they were no Seconds: and yetit 
may be alledged,chat thefe cannot be puniſhed with death, ex- 
cept they were preſent, {iace the carrying a challenge is but za 
incompleat a& ,-& nudus conatus, But yet it may beanſwe- 
red, that if death follow upon.a Combar, wherein they carried 
the challenge, they are puniſhable as murderets, fince the crime 
was compleated-by their complices, In Zune, 1676, Davil 
:Hamiltoun was found guilty, though it was alledged that albeit 


: 
J 


t with 


leave off to-be a legal defence, becauſe the perſon attaquel 
their moyeableszand the provocker is declared lyable to ſuchar- | 


Not only are Seconds art and part, buteven thoſe who car- |, 


hehad come to ſeek the length of his gear who was to fight]. 


|. 
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with his Son, yet that was done but upon deſigne to terrifie the 
other to fight,as appears, not only by the ſtrangeneſs of the ex- 
refſion, but-becauſe he did tear the challenge, how ſoon ever 
egot it in his hands: and albeit it was proved thac he didtrip 
up the mans heels who was fighting with his ſon , yet that 
was done meetly toend the Combar, he having taken his own 
Son in his armes immediatly thereatter, 

In this caſe it was likewiſe atledged , that thoſe who were 
adduced witneſſes could not be received, becauſe they had come 
out of the houſe with the other party to the field; and being 
yery many in number, they might have ſtopt the Combar, if 
they had pleaſed - notwithſtanding of which objeRion, they 
were received. But I conceive, that finceall men are oblieged, 
as farras in them lyes, to keep the peace, and hinder crimes, it 


ſeems very reaſonable, that it many who might hinder, do tamly »-4&%3; 


look on, without offering to redd or ſeparat the parties, they © *' 


- ſhould be puniſhed; and this ſhould hold not only in any. of che 


Kings officers whoare preſent, or in any who are commanded 


by chem whom Cook obſerves to be fineable, pag. 158, bur 


even in all who are preſent, though the puniſhmear,as co them, 

ſholud be leſſe, then as to the others, idem eft facere, & nolle 
prohibere cum poſſis: & qui non prohibet cum prohibere poſſit 
inculpaeſt. 
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I, Deſpair, mor Stoiciſm » Cannot defend againſt Self-Mw- 
der | 


2% Furioſuy ors defend. | 
3, An endexvony to commit Self- Murder , '« puniſhable, 
4; Self-Murder\may be committed by omiſſion, as well as com- 


miſſion 


5. What Declarator is to be purſued by the Donators , of | 


the Self-Murderers Eſcheat , and how it is t0 bt pre- 
ved. 


T. O D Almighty has placed every man at his Poſt here, 
and he whowviolently tears himſelf from it , deſerves 
much worſe , and is more guilty then a Souldier, whe de- 
ferts his ſtation - and fince Princes puniſh. as Criminals, 
" ſuch as kill their Subje&s , much more may the Almigh- 
ty puniſh him who kills himſelf ; for he who kills himſelf, 
kills Gods Subjet, and therefore, Nemo eft dominus ſue 
hm 'membrorum. The Law likewiſe conſiders him who 
would kill himſelf, as one who would ſpare none elſe ., and 
condemns an humour which is ſo dangerous, 
| Upon 


- 
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Upon theſe reaſons , but eſpecially , becauſe God 
Fath forbid man to kill , without making a diſtin&ion of 
killing our ſelves, or others ; all Chriſtian Nations pu- 
niſh- ſeverely Self-murder , as Murder , for they confiſcar 
their Moveables > and deny them Chriftian Burials : to 
which ſome Nations, for a turther mark of Ignominy , add 
the hanging them upon Gibbetrs: but this laſt, our Nation uſes 
not. | 

This Crime was called avroxug:e by the Greeks, and it was 
condemned by Plato, 1, 9, de leg, and was at firſt puniſhed by 
the Hezthens, Virgil. lib. 6, «Antid, (peaking of Hell, 
proxima deindt tenent meſti loca, qui fibi lethum inſontes pepe- 
rere manu lumenq; pero ſi projecere animas : the Znglih call 
him, felo de ec, . 

The Stoicks who had made theit Reaſon their God , and 
made their convenience their Reaſons allowed the killing of 
ones ſelf , either to ſhun thereby Torture, or Shame ; and 
thought death a door, . which every man might open at his 


- Pleaſure -- for , fincedeath may ſurpriſe a man when he is - 


not ready , they reſolved to be ſome way equal with it , in - 
forcing it to be ready , whenſoever they pleaſed, And trom 
their praRice ( for moſt of the Romans, eſpecially the Gown-- 
men, were of that Seat) flow'd thele RomanLaws, /. 3, 
Y. . fic autem ff, de bon, cor, I, ſiquis S.. ult, ff. de pen... 
By which they- diſtinguiſhe becwixt ſuch as killed them- 
ſelves, to evitea juſt puniſhmentof the Crimes | for which + 
they were accuſed; and ſuch as killed themſelves; . tedio wi- 
74, vel doloris impatientia : for the firſt, they puniſht as Mur- 
der , bur the laſt', they favoured with a leſſer puniſh* 
ment, Nay, and in the P:imic.ye Church , miny tor ma- 
king themſelves away, to evite thereby Idolatry , or Pollutt- 
ow; have been accounted as Matrtyres -: * thus the Wife and * 
Children of-. Adau@vs, having killed themſelves, when - 
WW 2: they ry 
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they were to be deflonred; it was doubted , if they ought not, 
to have been numbered amongſt the Martyres z ZEurnis wy age © 
Ouurras us uagrvgas, Cedren, Padg. 220, and the like Rory is 
reported by Eyſeb, lib, 8, cap.'17, of a Noble Lady, 
who was brought to Mexentins, But our Law is jealous, that i 
ſuch pretexts might be brought , to colour all baſe deſigns; ” 
and allowing none to be. their own Judges, + has made no ſuch 
diſtinRion, as was found in the cafe of Thomas Dobbje , citel' 
by Craig. diages, de regal, and to allow this, were to feel 

deſpair , and to make patience, and long-ſuffering , to be no 

vertues, | | $F4, 

II, Yet furioſity and madneſs, ought to defend againſt all 
Puniſhment in this caſe, fince a furious Perſon has no will in 
the conſtruction of Law ; and the will is that which makes the' 
Crime : nor ſhould they be more puniſhed then Infantsare, to 
whom the Law compares them, Fury alſo defends againſt 
Treaſon, Blaſphemy, and Herefie, which are more atrocious 
Crimes, then Selt-mutder , & fat: infelicitas furioſum d:- 
fendere dicitur, l, infans ad |, Corn. de fic + and there 
tore I cangot well underſtand , wherefore in Dobbres caſe (as 
Eraigrelates it ) the Lords repelled the Defence of Furioficy, 
and found that even furious Perſons onghe to loſe their Move- 
ables, if they killed themſelves 5 but Ithink, the fury 
there has not been ſtrongly qualified, and that it has been buc 
2 Species of Melancholy : tor the reaſon given for that Deci- 
fion is, becauſe the Lords thought no man would kill hime 
ſelt-,. it he were not diſtracted - and (o it diſtration could 
_ defend ſuchas killed themſelves, againſt confiſcation of their 
Moveables, it would defend all who kill'd themſelves, and 
ſo the Law ſhould have no effect 5 but tnis. muſt be inter- 

reted , .of ſome degrees of madneſs, for ſure no man kills 
ſioſe! , except he who is ſomewhat mad, Nor does Hy.. 
pocondrick fits , or the firſt degrees of madneſs, detenda- 
o2inſt this Confilcation, but a total aberration tiom reaſon, 
cannot 


cannot but defend z which isalfoclear from the Law of Zx- 
gland ; Bolton, Cap. 17, lib, 1, and thediffetencebeewin® 
cheſe two muſt be interredfrom the various circumſtances, 
which attends ſuch diſeaſes ,and from the declarations of Phy- 
ficians, who waited upon them, Fx We] Be 

Whether one'who is mad, 'but has lucid-intervals, is pre« 
ſumed to have killedhimſelt in his madneſs, or lucid intervals, 
is not ſo clear , and depends much upon Circumſtances bur 
fince noge ute to kill themſelves, except under ſome diſtem- 
pers ſo therefore, it.is more humane to refer this killing, 
to have been in the hours-of madneſs. , except it can be pro- 
yed that the killer noſed even in his lucid (intervals , . - to 
wiſh he were dead, or to commend Selt-Murder, vid, Cabal, 
cal, 289, . 

Fr An endeavour to kill ones ſelf is puniſhable, as Selfe 
Marder , it the killer did all chat in him was, to effeuar its 
asifhehang'd himſelf, but was immediatly cut down, ': And 
by the Law of Zngl/and , it a man wound himſelf morcally, 
though he live year and day thereafter , his Goods falls to the 
King, Bolton, lib. 1, cap. 10, | 

TV. Self-Murder may be committed by omiffion , as 
well as commiſſion , thus if a man wonld ſtarve himſelf to 
death , he might be puniſhe by confiſcation of his Moveables ; 
but the deſign muſt be clearly proved , fince as many inno- 


cent people might be alledged, to have killed themſelves, 


whilſt they bave faſted , either through pain or neceſlis 
ty ey. % 


V. When a man kills himſelf, his Majeſty gifts his Ef- 
cheat , and the Donator purſues a general Declarator thereu< - 
pon, wherein he calls the neareſt of kin , and he muſt prove 
there, that the Perton, \ whoſe Eſchear he has gor, killed 
himſelf; which muſt be proved, 'byclear and convincing evi- 
dences, ſuch as the depoſitions of Witneſſes, or a Paper un- 

: | dete 


dex the DeſpnAShand , wherein he declares the reaſons of his: 
diſcontenc-.g ad why he killed himſelf,, which is very ordi- 
naty.in theſe taſes.,, wherein theydeſign thereby to juſtifie 
tothe world, ; this horrid AR: :.. ButIthink , preſumptiogs 
are not fufficient here , ſince this isa Crime . excepc they be: 
re 0 Aga bur if they be -ſuch , ic appears, 
they; are-ſufficieac  to-infer Confiſcation :-for though pre. 
ſumptions be: not- ſufficient to-prove a- Crime , to infer 
Capital puniſhment', yet they ge oftimes ſuſtained , tg 
infer Confiſcation- of, Moveables- ,. or other civil .ef- 
fets,.:| And - if - preſumprtions- were not ſufficient in this 
caſe , . Self-Murder could never beproved , for the com- 
rtitzas chooſe retired places, and:,quiet times, . for execu- 
tins their wicked defigne :- and who could ſay , but that 
ihiaman. were known ,. to-have: expreſt much diſpair , and 
thereupot to: have. entered into:a'Room.,. and were found 
with the -Door:; clofed-;,,-: and hanging in his- own Gar- 


ret! -;: but that-the(e: preſumptions would infer Confiſcarion: | 


ob his Moveables. 

By our practice ,. thir Declaxators have been ſuſtain; 
ed before the Lords ; - upon -probation -of the Self=Murder, 
led'before-themfelyes.,. wichour any previous tryal before the 
Juſtices-:>/and forae think {uch a previous eryal not neceflar;. 
forall-cryalsbeforethem , are by Afﬀizers, and dead men can- 
not'/beeryedbyan Afize: bur it might bealledged uponthe- 
.other:hend:, that ſuch aprevious tryal before the Jaſtices, is 
more ſuitable to the analogy of all other Crimes , which are 
41 tryed betare qhe;Fultices 14: -and-though icmay. be alledgs 
ed , that the Lords juriſdiction is-herefounded , ratione ixci-- 
deptie, and that many Crimesare tryed before them, as tal- 
ling incidently.ip other ctyil caſesy yet even infalſhood, though 
the-Lords ot Seſſion are: Judges competent to the deed ir felt: 
Yert+-no mans Eſcheat falls upon-their Decreet;, though: he be 


found a falſary by thew,till he be alſo tryed ny 
[A8- 


Self- Murder. I15t 
:theEſcheat falls, as an effe&t of their ſentence only, Nor has 
this exception been yet repelled, as to Self-Murder , fo that 
.res-eſt ad huc integra, eſpecially if the perſons whoſe Eſchear 
is craved, :to be declared, be yet alive; ſo that he may be try- 
ed beforean Aſhze, for having endeavoured to kill himſelf - 
for ſome endeayours to kill ones (elf, are poniſhable by death, 
:though prevented , as+has bben-ſaid formerly, And in that 
caſe, I conceive that a previous tryal before the Juſtices, is 
neceſlar, | 
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To what degree reaches Paricide by theCivil Law, 

To what degrees by our Law? 

Whether does the CAG 220, Ja, 6, Par, 14, extend tod- 

endents ? 

Whether does that Statute extend to Baſtards, 

The puniſhment of Paricide by that Statute, ' 

The20, Ac Par, 1, Ch,z. concerning beating of Parents, 
explained, 

How the murdering of Children is puniſhed, 

Who are repute acceſſory in this Crime , and how jv 
#i[hed. 
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I, JYAricide is a Crime , which is committed by killing on 

Parents, againſt which, Ss/ox refuſed to make any 
Law, leſt he ſhould by forbidding it, teach the people it ws 
poflible, By the Civil Law , Paricide was commirted by 
killing Aſcendents, or Deſcendents, in any degree - or col- 
laterals to the fourth degree» The killing likewiſe of Wite, 
Husband , or Patron , was Paricide by that Law, U, 1. 


$. -— » 


eP,1, 
IL With ns , Paricide is by the Statute 220, Fa, 6 Pa, 
14, Punſhed only in him who 
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kills his Father , Mother,] 
ny Good. 
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Good-fir , or Good-dame and theſe are by that AQ, or 
dained to be diſherifhed,, and their poſterity, in linea rea, 
are .incapable of ſucceeding :to the perſon killed : but the 
ſucceſſion is devolved upon the next Collateral , or near- 
eſt of Blood 5 the perſon guilty being <onvi& by an Al- 
EM 12:1 eg 

-From which A&, it isobſeevable , that the Statute is noe 
excluſive of other puniſhments : but ſuppoſes chat Paricide 
is .capirally puniſhable , according to the Common Law ; for 
it were abſurd to think, the puniſhment here related , ſhould 


" be:the only puniſhment, by which Paricide-could be reach- 


ed, And Women for murdering their Children, are fre- 
quently either hanged , or headed , as other Maurderers, 
2, 'This Ad reaches only ſuch , as are convid by an Aſſizez 
and therefore Fanuary 1664, it was foind , that Sir Fames 
Oliphant being declared Fugitive, for killing-his Mother; bac 
not convict by an Aﬀize, his Eftate could not be gifted 
by theKing - and inefte&, though he had been found guil- 
ty-by an Aﬀize, heconld not have been forefaulted , for the 
neareſt Collateral would {eclude the Fisck, It was likewiſe 
found:in that.caſe , that the Son could nor be foretaulted; as 
having murdered his Mother , under Truſt, for they found 
that, not to be the Murder, which is declared Treaſon by 


| the11, Par.cap, 51, Fa,6, For thetruſt there mentioned 


is, when ſuch as came under the truſt ot others, - were per- 
ſons who would not have come within their reach , without 
ſpecial aſſurance of indemnity, and proteQtion ; and it is re- 
lated as areceived tradition amongſt us, that this AQ were fit 
made upon HH ack-donald, his killing the Laird of Mack-clane, 
who came to lodge with him , upen ſuchaſſurance, notwith- 
ſtanding of the feids which were amongſt them, Tt were like- 
wiſe improper to ſay , that the Mother was under the power 
and aſſurance of the Son; and if the power, and aſſurance be- 


 twixt Parents and Children, could tall under that AR, Par, 


X 8&3, 
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Te F4, 6, this AQ had been unnecefſar ,, and there could, 
have been no-place' for the [pain -cherein-contained',, for the 
Eſtace of the Fraitor belongs to the Fisk, and not to the near- 
eft Collateral, SITES 0 
* HI, It may be doubred,if this AR ſhould be extended ta Pz. 
rents killing their Children z and albeit the Statutedoes nor, 
in terminis , expreſſe Defcendants + yet it is probable they 
my fall under its Sanction: Even as, the foreſaid Text, in. 
the Civil Law is extended to equil degrees, with theſe ex- 
preſt, "0b paritaters rationis, And by thatLaw, the killing 
of Aſcendents, or Deſcendents , - is Paricide , 3 arvar, artorre, 
» xe7io7e, And the Rubrick of this A , runns generally z- 
gainſt Paricide - nor can it be denyed, but Paricide is com- 
mitted by Mothers againſt their Children, and Women day: 
Ix areconvitchereof, 
Whether the foreſaid Statute-againſt Paricide can be ex ten- 
ded to-degrees of Afenity,as well as degrees of Conſanguini- 
ty; ſothat to kill a father-in-law, may be puniſhed asParicide, 
as-well-as the killing a father may be doubted : but I conceiye' 
irextends not to degrees of Affinity z becauſe \ 1, Laws 
2gainſt Crimes thould not be extended, 2, The ſtature dil- 
ch»rging, Fathers, ' Brothers, or Sons, to judge in the cauſes. 
of theſe relations, is not extended: to brothers-in-law&c, though 
thatexcenſion would be more favourable, 3. Some of theſe 
relations in this ſtatute, cannotin propriety. of ſpeech, be exten- 
ded to degrees of Affinity , for we ſay. not good-fir., or good- 
Ezmeiin Law, and albeic, $; 6. jnſb, de publ, judic, uſes the 
word adfinitatsin this crime, yet Theoph,in his Greek inflit, 
cod FS. expreſſes the ſame, by the words: 714 «v7"s «149:0405 which 
ſignifies affe io» i '& non adfinitats, and with Theophil agrees 
36, eclog.-tit;.40; 7491 ne7paxrwer. an this ſhews advantages by. 
the Greek Lawyers, | 
EV., Whether ic doth extend to Baſtards, may hovoubet 
ed; 
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edz forthongh ic be ceftain; that ſince they know their Mo- 
ther, ic may be'therefore extended againſt them, if they kill 
her , orthe:cthem; © Yerfince their Father is uncertain, nam 
ſant walgo queſiti, & patrem demonſtrare nequeunt z and ſince 
they have no advantage by their Father in law , it were hard 
the Law ſhould-puniſh them , as Paricides, Bur yet Law- 
yers conclude they may be puniſht, for paricid, Alex, ad 
l;b, 2, de injar, voe, and ſince this is 4 Crime againſt the Lazy of 
near it may be puniſht in Baſtards, who are natural Chil- 
ren, 
vw V, This Crime extends not to Moveables by the AQ, 
bur by our Law 5 wherever the Law puniſhes by death, ic 
implyes confiſcation , for Moveables followeth ſtill the per- 
ſon, And by the Law of France, (from which we have bor- 
rowed this, and many other things) qui confiſque le corps con- 
f(que les biens, | 
- - Tris probable: thatupon this AR, evenabſents may be con- 
vict of this Crime ; as the Lords then thought, ifthe cerci- 
fication of the Letters, had born the Penalty heie ex- 
preſt, For albeir probation cannot beled , in abſence of the 
Party , to fix a Crime upon him, yet this ſeems to be a 
civil effe&, which ſtrikes nor againſt the perſon of the commit- 
eters 
By the Civil Law alſo , all Murderers were debarred from 
ſucceeding to ſuch whom they murdered, /, cum ratio, X. ſon. 
, de bonis damnat, which is yet obſerved in France, but 
though with us there be no contrary decifion z yet with us they 
are not debarred; and ſeeing this pain is only ſtatuted inthe caſe 
of Paricide, we may by a natural conſequence conclude, that 
it ſhoulJ not be extended to ordinary Murders, | 
VI. By the AR 20, Parliament, 1, Seſ. 1, Ch, 2. Beating 
or Curſing of Parents, is declared to have been puniſhable by 
theLaw of God, with death - And therefore ordains, that 


whatſoever Son, or Daughter, above the age of Sixteen, and 
> i nor 


Sg ; TThg > BY 
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-not diſtraRed, ſhall-bearor curſe this Father or Mother, he 
ſhall die withour-mercy; but if they þe within the age of Six- 
"reen, and pat papilarity, they ate tobe pusiſhe arbitrarily. 
From which'ir is to be obſeryed,.. 1,.T bat this Crimes meer 
ly Rarutory, .and therefore ſhould got extend beyond the de- 
orees of the a& to grand-fathers, or grand-children; albeit ap» 
pellatione 'filis & nepos comprehenditar in, favorabiiibss..: 2, 
T har arbitrary punithment is oppoſed to-death. ,. and fo gever 
can+be extended in otheracts to death, 3, That thafe who: 
are not aboye theage of Pupilaricy, are not capable to commig 
crimes, nor ſhould be puniſhed, tor chey are here accompted as: 
diſtracted perſons, .and it they were puniſhable for! any Crimes,. 
itbehoved to be for ſuch-as are againſt the Lawof God, 

V 11; Itis very eaſy, and too ordinary tor women who bear 
Baſtards,to murder them; And therefore to obviac this;theLaw 
preſumes ſo far, a woman who-has born a baſtard, and has: 
conceal'd her being with-child, to be guuty of Paicide, it the. 
child be found dead, rhatiie-puoiſhes her by ſame extraordinge 
rf puniſhmene, (' buc not by death ) exceprſhe can prove chat 
the child was born dead :. Thus it was decided in Sevey, 1595 
vid. Cod, fab, de his qui parent occid, Def, 11, And withus 
Lawſon, and Ramſey, were both Scourged,, exv4 1661, and 
1662, even though they were affoylzied from the Murders 
Bute T chink- thar-chis were ſevere, if the woman openly ac- 
knowledged that ſhe was with child, though none was preſent | 
when ſhe brought ic forth, And inall ſuch caſes womenare- 
admirres robe witneſles, Y: 

The taking potions alſo, to make one part with child, ,þor- 
tur proeurans, ſhould' be a ſpecies of Patricide, in my opinion, 
fince (he thus endeavours ro kill her own child: and by the Ci- 
vil Law, it was puniſhe with death, .Z, Cicero, ff, de penis, 
And though the DoRors diſtinguiſh here; berwixt the uſing! | 
fuch means after the child is quick, or before it, making ir capi- 
tallin the one caſe, but not in the other; yer they- preſunys 

| that 


bw” 


thar the child was quick, q#14 ferns erat avimatue, 104 thit 


in odium delinquentss, and burden the delinquent ro provethe 
- contrair, Gomeſe de delice cap, 3, num; 32. afferrs thit this'is 


wned not to interr death,bur Eccitfaſtick puniſhmenr; and 
fince to prove the contrair, feems come, impoſlivie,  Ten- 


cline to Gomeſozs, his opinion - bue yer the uſing ſach means, 


even before the birth be quick, is arbicrarily puniſhable, as is 
even the ufing means to h.nler canception,; / 'Marfil: 44 1." [ 
mylicrem ff, de. (icar. And inthefecaies; both the Phyfici- 
ans who adminiſtrats che cure, and che womm who takes, ate 
equally puniſhable, Marſ#l, ibid, 

V I 11..So horrid is paricide, thae what would be but a de- 
oree of guilt in other crimes, .' makes a compleat crimehere ; 


ad thus a childs endeavouring- to: poyſon his father, 


xs yu Sorwbu doCrerf, x, Balti, h,t, and to kill parents by giving 
them wounds,was puniſhe by death in Sawoy, C.fab,h,, though 


the wounded patent interceeded to the:contrair, And 'theSon 
-who bought poyſon to poyfon his father, though heiwas nor 


able to give it -- Carer, 8, homicidium, num, 128; fort which 
crime, ſuffered with the Son, ' the Phiſician who: furniſhed the- 
drugs, xe: $147po; $e70; 71 pogurar [, 2 Baſil: hv; and the per- 
ſon who lent the ſon the mony to buy them:but regularly theſe 
ſtrangers are not capitally puniſhable tor ſuch an acceſſion, ex 
cept the crime take effet:and this is the preſent cuſtom of nati-- 
ons,though by the Roman Law,and the Baſilicks,they who were: 
conſcious, or lent the money,or were ſurety for money to be (o- 
beſtowed , Were ouilty, 0 wiiÞnoas Savetires auvtw Kal 6 ofty avTy angpanc 
exeres, And yet he who Commands a ſon to kill his father, is nor: 
uilty of Paricide, Cpol. Conſil, 36, which may ſeem ſtrange, 
ince to give poylon to killa tather, ſeems equal guilc, rogiy- 
ing a Son command to kill his father, As theſe circumſtinces 
highten Paricide, ſo there are ſome which reſtri& the puniſh- 
ment, as it the father ſhould find that his ſon had lyen with his 
own mother-in-law, and had killed him upon that accompr, 
| though : 


"53. Paricide. 


though not inthe very at, 3 Tervy Toy vor poxeverTe TH aur Ye- 
arm zac Twpedn;-.; T.awyers think, that he ſhould be only pu. 
nilbe- by baniſhment, :bur not'by death, and that generally for 
whatever crime, or fault, a father may exheredat a ſon, thae 
the ſame fault will excuſe the father from death it he kill his 
ſon, /, divus ff, de paricid & Cabal, caſ. 15. Some alſo think 
that a woman killing her husband who 1s baniſhed ,- and upoa 
whoſe head-aFyne is pur, is not puniſhableby death, becauſe her 
husband is, »»{us injure, and Laws allow all to kill ſucha 
perſon, without any diſtin&ion betwixt wives or others: yet 
other Lawyers have concluded, that ſhe ſhould be puniſhed by 
death, ſince ſuch ſentences , , looſe not the wifes natural oblt- 
gations, but he is ſill her husband', and the Lay 
owns ſo far the relations, as not to puniſh her for 
omitting to. kill . him, or for cohabiting with him, Cad, 
conf6l, 278, A father killing his ſon by accident, ought 
Not-..to dye, and therefore, much -lefſe. he who kills 
him jin defence of his 'own life,” for” ſelt-defence is a dv 
ty, | Ff 

This crime is ſo odious that is preſcribes not, % T«r7peron 
@T&Y7Ta7s XKaATNYOpevITes | TEEN 
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TFT LB IV; 
| Inceſt, Sodomy, Beſtiality. 


r, What Inceſt is, and the ſeveral kinds thireof, 
3, The punifhment of Inceſt by our Law, 
3, Sodomy, how puniſhed, 

Beſtiality, how puniſbed, 


4. 
Nceſt is defined by the Civilians, to be, fada & nefaria ma- 
|| ris & fe mine commixtio, contra-reverentiam ſanguinidebi- 
lam. | 
Inceſt is divided into two branches, wiz, that which is com» 
mitted againſt the Law of Natures and into thatwhich is 
commitred againſt the Municipal Law of the Countrey, All 
copularion'betwixt aſcendants and deſcendants, ſuchas Grand-- 
father, Father, Mother, Son, Daughter, &c, is by all ac- 
knowledged tobe Inceſt againſt the Law of Nature, Burtic 
is controverted,whether the Brothers lying with the ſiſter, be 
inceſt againſt che Law of Nature - And the Roman Catholicks' 
alledge it is not, Becauſe it was allowed at the beginning z and: 
therefore they conclade'that the Pope may. diſpenſe therewirhs 
And this is the firſt difference betwixt that Inceſt: which is: 
committed againſt the Law of Natwe, and that which is com- 
mit ted againſt che Municipal Law, 
' The ſecond difference betwixr them is, that the pain of in- 
ceſt whea it is-commirced againſt the Law of Nature, is death:: 
| but whenagainſt the Municipal Law, it is only. deportation,, 


L: 5..f..de queſt,. The: 
h 


"Y 
b 


160 Sodomy. 


The third difference is, that Inceſt committed only againſt 
the Municipal Law, i excuſed* (-infa woman; i» figura matri- 


»:01ii ) but ignorance of the Law of Nature isnot; But.the | 


mzn is inexcuſable in either, Matheus hoc tit, Num, 5 F 
The fourth differences, that if a Matriage contracted, be re- 


{cinded, as inceſtuous, all the committers goods areconfiſcar, if | '*q 
the Inceſt be committed againſt the Law of Nature: but the }F py 


Tocherand Joynter are only confiſcat, if the Inceſt be only * 
committed againſt the Municipal Law, Mathess, 


II, Our Law does not obſerye the aboye-writtendi ſtinti-. | 
on, but ic is — Statut, af# 14, p,1.F, 6: That | >, 


whoſoever pollutes 


is body with ſuch perſons in degree, as Þ 71 


Gods word doeth contain in the 18, of Leviticus, ſhall be pu» FÞ 4 


niſhed with death; Albeit by theſe words of thea& whoſoe- 
ver abuſes his body, it wauld ſeem that ſuchas aQually,copu- | 
lat, are only puniſhable by thisa& :. YetIthink nudus conatus,: 
or-endeavour, is puniſhable by death, © as it is.in Sodomy, in 

which, -endeavour is puniſhable, by the opinion of the Do- 

Qors, though by the Law of England, Sodomy requires habu- 
 #feremweneream, & puerum carnaliter cognoviſſe, Caak, þ. 59, 

albeit the manner of death is not expreſt mthis ac, yet practick 

hath dete:mined the ſane, to be hanging z as in thecaſe of 

Barnoch, who was hanged for committing Inceſt with his own 

Siſter, Decemb, 8, 1641, And of Fern Knox, who was hang- 

ed for committing Inceſt with her husbands brother May 4.646, 

Sometimes it is likewiſe puniſhed with- heading, as inthe caſe 

of Fames Strang, | who was beheaded for committing Inceſt 

with his brothers daughcer, the 4,of 4pril, 1649, 


-Q1, Sodomy, is when a man lyes with a man, for which bath 
xepuniſhible by death, /. cum wir nubit, C. de adult. they ate. 
butncia France and Savoy, aSGothofred obſerves, By the 25, 
2&: Henry the 8, Sodomy is declared Fellony, and the puniſh- 
ment of Fellopy by the Law of Zxelarnd, isin all caſes tobe 
hanged 


hanged by thenedk tilldeath 90011 2% v5:130%0} ,43:151995 55 
©: Though'Gerp2eviusand the ocher Doors, are afopiaion, 
that conteſſion alone is not a ſufficient probation in this-Crime, 
+ | except other preſamprions concur for clearing that the Crime 
|] mas truly committed, yer with-us the conteſlion it (cl, with- 
| ,ontany ocher..adminicles, is (ufficient to, .interr the puniſh- 
'} ment ofdeath;except the confellor be.known, rat leaſt ſuſpe- 
{4 .Qed tobe diftempered, ' $3 
| Maſtrupatioeſt ubi quis propriis manibus_ altour inſtruments 
polluit & punitar- ut [odomsa, Carp, Part,,2, Queſt ;-76, hac 
en #03 oft in uſu apudarts, Eo oo 
'Þ-1IV. Beſtiality is, when a-man lyes with a beaſt, which the Romans 
f} alſo puniſhed with death,and in which ſome Lawyers afhirw the 
| endeavour is as highly puniſhable, as the crime ic ſelf, effec#ns _ 
fine afleffngPapon, tih.2:2,110.7, art.t, Damband.cap.96.n,16. 
W hich opinion they found upon” the-atcrocity-of the Critne - 
and it ſeems that he deſerves not to live, who could harbonr 
ſach horrid thoughts, but eſpecially if he did all- that was in 
his power to put his defiga in praRice, and was only letted by 
ſome intervecning accident, 08 ao yfvojusres nTor xTwoBati, B cc 
$ other Lawyers conclude, that even in this crime the endeavour” 
| is punithable by a leſs ſevere puniſhment then death - which 
. ſeemsclear by, 1. $. fin, ff, de extraord, crim, qui puero ſtru- 
| prum abdudto ab co wel corrupto comite, perſuaſerit, aut mulice- 
rem puellamvoe interpellaverit , quidue impudicitie gratia fece- 
| it, perfedto flagitio punitur capite, imperfetts in inſulam de- 
portatur, And thoughin hotter Countreys, where Cuſtome, 
and Climar, leſſens this Crime, the Crime is by their Lawyers 
| thought puniſhableleſs ſeverely ; yet with us death oughe to 
uniſh it, if the delinquent was only lected by others, 
'* And'it both thir crimes of Sodomy and Beſtialicy, witneſſes 
who are Iyable to exceptions will be received, becauſe of the 
. atrocity of thecrime, Boſ, de judiciis, - 
We have no patticular ſtature for puniſhing either Sodomy, 
| : \ or 


IA 
_— 


=D. 


262. . Befttality. 
or Beftialicy, ſor they arecrimesexrtaordimi; 'ahd tarely com: 
mihie@ ines Kinedom: Þut dut Libels'bezs; \ T hardlbel by 


the Law of the Omnipotent Gd; as it is decleied in the 26, c | 


of Leviticus; Aiwell the man who lieth with mankind; ag th: 


-wan whilieth with abtaff; beipurifhable by death, Yet &c: the | 


-orditiarpuniſhmencin'both theſe; is burttinig,- and thebeaſti; 
-4ſoburar, with which the Beſtiality-is commited © as in the 
Caſe of Fames Fiddes, who being convict of Beltiality, 'wa 


-ordained to be burnt in-the laſt 'of * ay, 12630, And-Majdr F 


"Weir, April; 1670, 'Yet ſometimes: it- is only: : purithed by 


hanging, and thus 7ohn Logie was- only. hangelt'in- Toh 4 
1642; and Fames Wilſon 'was. only- hanged for the 7% 


ciime; 15, Feb, x649,- which laſt. Sentence: bore, that 
the- execution ſhould be ,very. catly. iy. the morning, - ani 
erdiined 'the- Mare-with' which+ che: Buggety-was- com 
red, to be drowned inany Moſſegr-Loach, | 6 g's £1 
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| if, The nature of Rept deſcribed, and its puniſhment, | 
'Q n 


hether the vielent lying with awoman, without the carry- 


»  ' 4ngher away, be a Rapt,. pilts | 
I6-; tf. ara woman away non 41ny. ahtr aecompt-then. 
left; be a Rept. |: X WHO | 
4, If thecarying her away without lying with her, bt «Rept, 
Ss. Tf a womans carjing away aman, be a Rapt:- | 
i 6, Whether a ſubſequent conſent purges this Crime, . 
7, Some inſtances of the puniſhment of this Crime, |. 


Whether the parents conſent, not being | obtained, makes is 
Raſt, | | 
Whether minors, and ſnch as force common wheres be pu 
niſhable for « Rapt, I 


R*peo Raviſhing, is that crime, which. is commieced in 
l 


e violent carrying away a woman from one place, to a- 
nother, for ſatisfying the Raviſhers luſt - And is in the Civil 
Law puniſhable by death, 4, #n, C. de Rapt, wirein, &c, Tn 
our Law, it is ane of the four points of the Crown, . that is ts 


fy, :the cognition of it belongs only to his Majefties Juſtices, 


and not to any otherjudgez R_Maj. /, £,6,7, N, 6.and is-puniſh- 


-ab'e by death, and confiſcation of the Committers movyables. 
For albeit I remember not that the puniſhment of death be 
:expreſly appointed for it 5 Yetiinthe8 cap, 1. 4, 8,24, It is 


ſaid expreſly that it ſhall be puniſhed as the orherCrimes above 


related, and theſe are Murder, ,” Treaſen, and fire-jaifing z 


Y 2 which 


164 —Raptm, Raviſhing. 


which are all capitally, puniſhed, , And,by the. A#, 4, P. 27; 
F,6. iris declared} char a}bcit. the conſent, and declara- 


tion of the woman raviſhtd, declaring that ſhe went away of | 


her own free will, may free the committer*ff@m capical puniſh- 
ment - - Yet ſhall irnot free him, from ſuch atbicrary puniſh-\ 


ment as His Majefty ſhall inflict, by Warding, confiſcation of | 


pheir goods, or impoſing upon-them pecunial. mul&s.... Which, 


a&t infinuats char the Crime is otherwayes Capical,elſe thata& 


o 
. 


had been unneceſſar,”, ' © OAT "of 

IF; The definition givenofa Rapr, /. 4.5.8, 8, 27.is,that it is 
vhe unjuſt oppreſſing of a woman, þy #wan; againſt the Kings 
peace; 'in which. is differs frotmithe* Civil'Lawy' :at leaſt'frons 


ſome Doctors, who alledge, that lying wittk a-womanz or abu- ' 


ſing het body, violently,” is not'aRapr,, excepr ſhe be cirryed 
from one place to another - 'Albeirt they do confeſſe, thar this 
violence is puniſhable by deportation, or baniſhment,;and'is,. as 
ſome affirm,, #0 Riptas, (cd Srupram, I. 3,C. de ad leg. Ful, i 
>;:Bur yetorher Lawyers, and chiefly Mathews, doe concluds, 
that albeit theaway taking , and the forcing, or-violent abu- 
firfg a womans body, - be differently - puniſhedy yet they ate 


degrees of the ſame crime; and both are Rapts: But. according | 


Jo 


to our Law, both are Rapts, and both pyniſhable by death 
Neither does out Law make any'diſtinion;/ inter Raptores; & 
defor ciatores mulferum; berwixt' Raviſhers, and Detorcers of 
womenz:and it were moſt unreaſonable; thathe who defloures a 
woman-violently,, ſhould hot be as ſeverely puniſhed, as he 
«who erin wen one place toanother':- for. as the per- 
on raviſhed looſes more' by tharabuſe;. then by her tranſpor- 
tationz: ſo it were abſurd, that apparatus ad'crimen,. ſhould 
.Be more ſeverely puniſhed, then cffe@us crimins z. that the 
-2ecompliſhment of the crime ſhould be a leſſe guilrthenthe- 
* Nrepatations.t0-it:.- amongſt: which this tranſportation is bat: 
-/ || -SS = _ | 

- "BIT, Ikthe woman-beitaken away: upon:any. other accompr 
3, "1 then! 


| 
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then char aflaſ}t, it.is. nog, a Rapr, and (0jt ſhe be very old, of | 
if ces Te CAT 4 heat gainſther,icis not a Rape, De- 
Siren $$ End tn 05s YL MEL 8 
IV. 244, What it the Rayiſher did not carnally know the 
perſon Raviſhed, whether in that caſe, the away-taker be pu- 
niſkableas 2Raviſher. capically.? . and albeit rhe ordinar di-/ 


s 


| Rincon be, .chatif he did. not,” becauſe he' could not, then 


he is puniſhable - bar if ic was ig his power to have defloured: + 
her, buc abſtained, chenhe is not to be puniſhed capically, bur 
only arbitratily, - Clar; S, r4ptvs.7um. 4, Yet Lichink, that in 
our Law he is in ng cale tg be puniſhed capitally, excepr he der 
foured her. For.3.... In the forefiid x.” cap, 2V"R"'2, iris 
faid, that afe&Fus, ſine effe#, is punihable'in Tteab n, becauſe: 
of the great wrong done to the whole Kingdom :* 'but this rea- 
ſon ceaſeth in-Rapts, and when Rapts ate ſpoken of, in the: 
immedat next Yerſe,.. this js not repeated,” x, © Thegloſle: 
on the word, oppreſfed by a min,/, 4,'e. 3, interprets opprel. 
jon tobe ſuppreſſion, or corruption, atid in thes, Verte of 
that Chapter , it is rendered corruption , andit is ſpoken of 
there, aSfedatio muliers & pollutio. 3, By the Norman Law, 
with which our old cuſtoms haye much contingency, Rapr'is: 


called depucellement des femmes a force, I; 12.5, 1. YetTthink 


that any ſuch wrong done to a woman, is puniſhable, 7anquam* 
erimen in [ua genere,. and after the crime of Rapts, or Raviſh» 
ing.is-ſpok of in:that chapter, it is ſaid v, 8, Thatif a woman 


accuſe. a man .of:any. other wrong done to her body, ſhe will be: 


heards..;;---; -+ F ; 

In-that Chapter alſo,itis appointed the woman Raviſhed g0' 
whilſt the crime is recent to the next Town, and there ſhow to' 
boneſt men the blood , or other wrohgs done her, and there- 
after go-tq the Mair of the Lordſhip, or to the Tolcheoderoch, 
which'Skeen,, ad. R: M, 1, 1,c, 6; interprets to' be Serjandus* 
evr5e, but Boeth, inhis Hiſtory calls-them /atrunculatires, of the: 
mker ofithieves:: And thiereaſter tothe. Sheriff, and _—_ 
F alli 


" | | 
156 Rapriu, Raviſhinps 
all.co the Juice ;;, Bur che formmb6w/ Fonly ro riſe Lent, 
as in other crimes, before the Juſtice, And' albeit 6f old; 
ſhe wasobliedged to infiſt within 24, hows, .5ntrs #nam vo- 
-ZFerm, elſe not to be heard, c, 10,1, 4, R, M. Yer that is now 
antiquated by.cuſtgme z Albeitir wasa ſtrong prefumpricn in . 
che opinionof che Dodtars, and & ſo.inout Practick, Thar the, 
purluir is malicious, when it is delayed ; *fatjtismoſt prefur-" 
able, thatawomam would not conceal any tim+ ſuch an in- * 
jury. Hes og #90 ol hop 
'V. It. is doubced; much, among the Doors, if women | 
who raviſh, mghare puniſhable [as raviſhersz And albeit- our” 
Law ſpeaks Mill of Favlihing Sen, yerTchink that as woe" 
men aregvilty of man-flaughter, ſo women may be guilty of 
this crime -. and by the 9. w.. c.$. R. M. It will appear that 
chis was deſigned for both Sexes : Albeit I think it be not pu. 
niſhableby dearh, ſeing 1t cannot take effect, excepr the man 
pleaſes, & affei ws ſine Tſe#u non punitur capitaliter, ' in huc' 
.Crimine. | | 
V 1. By the opinion of Lawyers, the ſubſequent conſent of 
the women raviſhed, did not abſolvethe committers, Cy. ix 
1..un, b;t. And atbeit by the Council of 772a7, Marriage may be' 
contracted lawfully betwixt'them , yer the commiteer is ſtil! 
puniſhable; and by the toreſaid LawC, de repts, the words are, 
nec fit facult as rapte raptorem ſuum ſibi maritum expoſcere, Bur 
by the foreſaid AR, F, 6, P, 21, this queſtion is determined 
with us,for that conſent only ſaves from capital puntfhmeng, for 
the committer may be put to the knowledge of an inqueſt! e- tf 
ther at the inſtance of his Majeſtie's Advocat,or the Parents or | 
neareſt kin, from whichA@ it may be obſerved, 1, That the Ad- 
yocat or neareſt.of kin may inſiſt, without one anothers con- 
curſe, 2, That if the neareſt of kin do nor infift, they whoare in 
remater degrees cannot infiſt in this caſe, and crave that the Ras 
viſher oy be put to the knowledge of an Aiſize, 2Ithongh the 
wom2n declare that fhe wasnot raviſhed, AlbeitI think that 
betore any ſuch conſent be declared, any of her friends may _ 
T: 


Roptue, R aviſhing; 167 


.GRt,. {,. ©#, ©, de r4pt,:  & 6:pater injuring. remiſerit extranc- 


#5-rewm. poſtulare poterar. 3. * Except. itbe proved that the- 


 rapt was committed at. firſt, . withcur conſent of che woman, 
an4 neareſt of kin, it is moſt -puniſhable,, Ir may be ar- 


ned,. that if either. the neareſt of kin, or ſhe, conſented be- 


| Fne che rapt, it.is. not punithable - and it is, probable, tharit 
: the neareſt of kin conſented; though the woman did not,.. the 
away- taking is not capitally puniſhable z for whete cheneareſt 


of kin, and parents conſeat, the raviſher deſerves not fo levere- 


- 2puniſhment as death, - .4, Becauſe the womans conſent is 


ſo hard to be known, for ſhe might. have at. firſt conſen- 
ted; albeir ſhe cryed or refaſted” upon defigne : Therefore I: 


- *think her Oath ſhould be firſt required, . :and if ſhe be contene 
'toſwear that ſhe. went willingly alongſt, that ſhould, . in my 


judgement , preclude the. purſuers from *any further pur- 


Auirg or.if they.can,prove'that there wasany deligne of marriage - 
amongſt. them, previous to the away: taking, Marſil: confil. hs 
.&-Boſſ, derapi, N. 17,. 5." -Since by the foreſaid AR, it is 


ſaid, that it any be-purſued as artand part of rapt, the womans - 
conſent-in that caſe ſhall free them from capitzl puniſhmeat : ir 
may be doubted if the. womans confent will free trom capital 


' puniſhment, him who is purſped as principal aQor, ſince the 


aR is not expreſs as to him, and ſince he deſerves not ſo much 
favour as the complices do: But yet I conceive the ſame fa- 
your ſhould be exrended to him, both becauſe our Law equals 
priocipals and complices, and becauſe the'DoQors, . and the 
Laws of other Nations extend this : Before this a& by: the 8,. 


Cap, R. M.1,4. And yerit is declared thete, that it ſhall be 
| Lawfull ro the pairties ro marry with His Majeſties conſent, 


The Arbitrary -puniſhmenr allowed his Majefty by the foreſaid 
AR of Parliament; F, 6. is not interpret ſo, that his Majeſty 
ſhould be perſonally conſulred, but His Majeſties council ſup- 
plies that in his abſence.z. as was found inthe Baxceis calc, 


1666; | 
Ale 


"168 .'Raptur,'R aviſhing. 
-Albeic this cr ht tips ;and that P1Niam Bannatine was 
MAE finer for rakin; e Laird of fHchiwpters, daughter, 5, 
* ih 1 1596. ye ang, that Fbhn Kinckid” aving come in the 
Kings will, Feb, 1601, fot raviſhing 1ſobel. Hutchiſon, a widow, 
[oi on! fined him in 2500 Merks. Hary Speedwas han -d 
0, Feb, Ros quia lacer.avit pudenda pueri, which crime, 


Cl lo. Gaths a, "ind orhets, affirms to be allo capiral in their 


on fi gifs one Leivtenent Fer, purſued for raviſhing and away- 
eakins Robert Cuninghame, 6, Feb, 1640, but chis is racher: 2 
. ſpecies of Plagium then of Rapt, * 
' V 11. Since minors are'putiithable- by death for aduleety, 
* much more oughr they 'to be puniſhable 'by death for-a'tapt, 
ſince thein jury 1s there both more attorcions, and more unn- 
rural ; and Carp, part 2, OveF, 75, gives us ſeveral inflances 
wherethis Crime was capirally hed intninors; where the 
1tkewiſe rells us; "thar toforcee n '*common-Whore 15 capt- 
raHy putiſhable, though itmay ſeem chat chey are'ifra legum 
obſervantiam, and they onghr not ro have the protection of 
the Law, who offend againſt it. 


i 
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3; |. Thepanifhment of Ailultery, by the Law of God, andoxt 


6, Who tan br puniſhed as acceſiories in Adultery; 


7, "Whit / ger ee is requiſite in Adaltery, - | 
8, Whether aDierect of Devorie before the Commſſaries is [nf- 


10, Whether a purſuite bting imtented for uotthar Adultery abt 
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Adultery, 


CL ere n———e—— , P a &..* _ > 
—— 


1; The definition 'of Adwltiry, and whether the lying with-an 
- he ao x mien Nay with awhore, be Mtloery, 


3;  Thedifferences berwixt ſingle and nowour powng'ess 

4. Whether death cay be Wfliffed for fngle Milultevy in 
; ' Scotland, | $21, 

5, Whether the Mariage owght tobe proved, | 


ficient to prove _ in acriminal caſe. 
9; "Whether he whe hearing his wife was dealt ariel antthir. 
+1" 'bepuniſhable as an Adwlterer, oO 


Pngle Adultery, = proved, if the flagle Adulttrycan bs 5 | 


;" " Puniſbed in that caſe. "7 
It,' How «dulterons children ſucceed, I 
bo papgnates nds wy al | 

Dultery is a Sin, whereby men not only violat the ſecond 7 WM 


{ N Table, in wronging their neighbour, by ſtealing jrom hit 
his quiet, his-g00d name, che affeQton and perſon of his wite, 
endeavouritig allo ojetimes to-ſtealhis pgſtate fot the adulterous 

Z children 


170 Adultery. 


children; But is likewiſe a breach of the firſt, in breaking of 
that vow which was made to God in marriage, and contemaing. 


that holy and mightyMajeſly, who was then galled upon, as. 
We? | 


Judge and witn | 
I. Auulterium eft vitiatio alterins thori,theviolation of ano- 


thers bed, and is committed by a married perſons lying with an- 


unmatried,or anunmarried perſonlying with one who is maried,, 
Por albeit by the Civil Law when a man who was married, did 
lye with a woman who was free, that was judged tobe no adul- 
tery; And albeit the lying with a W hore, by the Civil Law,. 
was judged no Adultery, /, 22, Cod. hoctit, Sieaque ftu- 
protibi cognita eſt & paſſim-venalem formam exhibuit-ac proſti- 


tutam meritricio more uulgo ſe prebuit adulteris crimen in ca _ | 
1Q 


{at Upon which Law the Doctors conclude, that though 

who firſt debauſhed a woman with adultery,be puniſhable as an 
adulterer yet theſe who did thereafter debauſh her,cannot Farr, 
our 141, zum, 85,, Yemdhis is againſt both the Law-otGod 
and our Law, *for the Lying with another mans wife is ſtill A- 
. dultery,, but ſo it is,that thoughſhe be a-whore, yer ſhe is ano 
ther mans Wife, Nor is. the marriage diſolved by the Adul- 
teryz; AndyetlT think; that ifthe woman with whom the a- 
dulrery is committed, was at the time when the ſame was coma 
mitted, livingasa common whore, and- the committer was a 


fingle man, who-knew.nor of her being married, his puniſhmens [ 


ſhould be ſomewhat moderat upon that .accompty - Bur it the 
committer was married, the crime is theſame, whethet rhe wo» 
man wasa W hore or.not, fince it is ſtill a violation. upon the 
mans part, To lye likewiſe with a mans -bethrothed, or promi- 
ſed Spouſe, or as we ſay, . his affidat: Spouſe, | is Adpltery, 
14m, nec violare licet matrimonium, nec [pem matrimontil, 13, 
Ss. diw, 6; ff, ht, whichagrees,as Iconceive, with Dew, 22,23, 


W here he wholies with a þetrothed Virgin, ſhould be ſtoned ' 


25 an adulterer, becauſe, (ayes wverſe-24;. he lies with his neighe 
borswiſe,. And he wha lies with a betrotbed Virgin, who is; 
| | $0 


Oo tt ad wok. as 


Adultery, =_. 
to þe hortly- married, renders theyſucceſſion 25 doubtful as he 


who lyes with.a married wite. . 

The poniſhment of Adultery by the Civil Law, was death, 
2s ſome thiok , by the Julian Law,re/egatio, or banifhment, as 
others-thinkz; but oy the pain of death was the puniſh- 
ment:tobe inflited, by that excellent conſtitution,/eg, qudme 
vis Cod, hoc. tit, Albeit thereafter Faſtinian didby the 134, 
N. cap. 12. remit to the woman the pains of death, and otdain 
her only to be impriſaned in a Monaſtry- _ 

By the Law kikeyiſe of moſt Nations, adultery is only pr- 
niſhable by pecuniary. mults : Albeic by the Law of God ic 
was puniſhable by.ſtoning both .man and woman to death, 20, 
- Deat.22,W hich-puniſhment ſomeghink likewiſe'to have been 
abrogated by our Saviour, becauſe when the woman accuſed for 
adultery was brought before him, he did diſmiſſe her without 
any puniſhment, but this is very groundleſs, for our Saviour 
eamenot0.bea Judge in ſuch cauſes, as himſelf declares : and 
though he-had beena Judge, yer ſhe wanted an Acculer. 

III, Our Law divides Adultery , in that which is notanr 
Adultery, and ſingle Adultery, Notour Adultery is by the 
74.44 Parl, 9. 2. Mary,declared to bepuniſhable by death, 
after premonition is made toabſtain fromthe faid- manifeſt and 
notaur Crime; which premonition had-irs origin from 44th, 
þ quis C. ad, 1, de adult, by which it was lawful for the Huſ- 

and.to kill him who was thrice-premoniſh'd not to converſe 
with his Wife, And in effe&., the defign of that AR was 
only to.puniſh a horrid abuſe, which was then ordinar, viz, 
the taking away other mens wives, . and keeping them openly 
as their own, to the great contempt of Law, Yet by the ex- 
plication of this AQ, which is given by the 105, 48, 7, Parl, 
F.6.. That is only declared ro-be notour Adultery, where, 
I, There ate Bairns one or-moe procreated betwixt the Adul- 
terers.; 2- When they keep company, or bed together no- 

toxiouſly known, .. 3, When they gzg-ſuſpected ot — 
f | T, 2 an 


and thereby gives ſlander tothe: Kirk, whereupon being- ad: 
moniſhed PEiific the Kirk, they contemptuouſly refuſe, and 
for their refuſab they are! excommunicat - I either of which 
three degrees be proved befoge. the- Juſtices, the cormmitters 
are lain death, From which-A@itis to de obſery« 
ed,.1. That though by. the faſt AQ-premonition to abſtain \ 
vas fill rg be made inall cafes; , yet in neither of the: two firſt 
caſes here related it is declared neceſſary, But fince it was.not 
lawful to kill him wha was premaniſhed, . and thereafter con- 
verſed, except they converſed in (uſpeh places, Gribeld. de |} 
homicid, num, 11. It ſeems that in neither of theſe Staturey 
converſation ſhould be criminal, even after prohibitiop,except- 
it be in (uſpe@places, 2;,The Juſtices are only. declared ro 


be Judges to the aotgriery of Adulcery,and therefore it may be. | 


contraverted, if Lords of Regality be Judgescomperent to the 
cognition of it, 3, , This Ag does not exclude capital' puniſh-- |. 
ments inother cafes of Adultery; but: only ordains that theſe: - 

three degrees ſhall be puniſhed by death; And ſince there are 
other caſes more grievous tothe patty injured, and more ſcan- 
dalous to the Common-wealth y ic may be argued, that the 
pnoiſhment of death ſhould likewiſe be exrended- to- them's” as 
for inſtance,to commir frequent Adulteries : And ir appears it” . 
is-ypon, this account. that the ſentence of death was pronoancee 
- againſt Sir Fobs- Stewar!, for three Adulteries, 15, Augup,. 
1628, Asalſq, Iſabel! Hawiltoun being purſued in Fuly, 1647, 
for Adultery, and having enaQed her (elf never to return, un- 
der the pain of death , ſhe having thereafter returned,” was im- 
- ug SG any other Procels; by an order fromthe Ju« 

Ces, EXCCULe IN Anno 1649; 

IV. And albeit there be no expreſs Law for infliting death 
ih-other caſes, upon ordinary Adulteters, .yet I ſee no reafon - 
why the Juſtices may:not as well, tor the good of the Common- 
wealth, inflit death, without any expreſs. Law here; as they 
doin Their; andochgrlgf, Crimes: And in effet, Oy 

$ includes 


Adubery, .173 | 


| Includes Theft, a5 T faid formertyz) And albeit juciefo unlie 

exc{uſtd alterine,” ' and ethac it: may be argued that bythe 

former AQ; appointing death/in the caſes Wbove-cite4, the 
puniſhment ot.death is thereby excluded in other caſes: yet ro 
/+this it may: be anbwered;tharthe foreſaid ruleis-only a Brocard, 
' and hath only. the irengthrof a preſumprian ,ant therefore rake 
only placein favourable cafes; but ſhould not be extended in 
prejudice of the Law of God, which expreſly ordains Adulce- 
rers co die, Andiin thetoreſaid 74, A, 9. Part, 2. Mary, 
Tt is declared'that this: A- ſhall -be but-prejudice of all other 
Adasand Laws'atready made, with atl irigout- bur I can find 


| no other A& mide priorto that-anetic Adulrery;;: whereby the 


puniſhment is limited and therefore I believe that that AR 
relates to the puniſhment; related to by the Law of God : ' Ac 
the leaſt I think that the Magiſtrate is left to his. own freedome - 
ro conſider: circutnſtances; © Aid: whereas-it may-be alledged 
that 'if fingle:Aduktery: were: puniſhable by:dearh;, theſe As 
had been needleſs,” To thisic may beanfwered, thatthe de- 
fien of the former Acts was to necefſitar the Magiſtratealwayes 
inthe caſes expreſt in that A to infli death, .and not to im- 
power them only'to doo And ſeing fingte Adultery is puniſh- 
able by the an 8 fomecimes by: banifhment , as:in the 
cafeof an Engliſhiwoman;.in December 2668,” ſometimes with 
ſcourging, as in-the caſe of Ridpath, | December 1642, And 
ſometime with finfhg, as in the-caſeof that woman who com- 
mitted Adultery with George Smintounyin A4no 1666, though 
there be no expreſs Law warranting cehiem ro- inflit- theſe -py- 
niſhments,” and whereupon the Purſuer is:forced:to found his 
Summonds upon the Law of God, and Law of Nature, .'upon 
which Lw they are ſuſtained ,, without citing any Municipal 
Law.as in the caſeofthat-Enghih woman:I'ſee no reafon why 
They: may not by the ſame-Laws inflict Iikewife the puniſhmene 
of. death, Albeic the foreſaid puniſhment ot:death be appointed 
ia caſes of-notour Adulteryzyet theCouncil does uſe to — | 
the - 


:fothey ordained only :R:dparhia Tinker; 
_ d guilty: of :donble Adultery, in keeping - 
ed, and 


1649. Or it Adultery be.ccomplicaced with any other Crimes 
the guilt is thereby aggraged; and the Crime may be capitally - 
puniſhed; .T:hus Margaret Thomſon was execute for commit- 
ring Adultery with a Miniſter, and fer faiſifying a Teſtimoni- 
al,” roche end ſhe might get her Child Baptized, Hay 28, 


1646, q wb -<b, 26 
V, Since 
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.-V. Since Adultery is only committed betwixe married per- 
ſons,/-it is rhereforerequifitechat'the Libel 'in Adultery bear, 
- Shar ſuch perſons were married , and one of rhe ordinary faules 
cdminittedbyrhe Putſaer ivthis Crime is,” they ſeldomme ever 
Tead Witneſles-for proving the marriage , withour which be 
proved, or be notour to thei Aﬀſize, they ſhoald not! fyle the 
Panne), though Copulationbe proved; But though the mar- 
riage be nor juſt, bur only-a ſuppoſed marriage,” or matrimoni- 
um patativum-(as Lawyers call it)yert the violation'even' of 
thar marriage, will infer Adultery.. *Asforinſtance , if aman: - 
not knowing the relation, ſhould marry within the degrees Je 
fendent ; though there be' in that caſeno lawtul-marriage, : yet 
if either of theſe pattieswho are matried,. ſhould ly with any 
other; they will be guilty of Adulrery;* Craver; Conſilis/205; 
Bum, 36; The reaſon whereof is, becaute the commitrer did all 
that lay in-his power to commit Adultery, which is the main: 
thing to-be looked to in Crimes; nam propoſita maleficia diſtin- 
guant;: And from this Tam much inclined to-think, thar: co« 
wats, Oran endeavour to commit Adultery, if the; Adulterer 
did all that ini him lay 'to/ accompliſh.the: {aid deſign, makes 
the commirrer guilty;of Adultery, if that defign was brought 


| L. the length of being'#u-a7s proximo,as Lawyets call ir - though 


in that caſe Ithink the rigour of theordinaty;puniſhment:ſhould 
beſomewhatremitted:' & bec attentatis ende: fena 0x5 
tor dinaria judiciarbitiys, Tire-quell; de-panuy' Caf. 39: '& 
40, He whoallow'd his houſe ro the Adulterers for perpe- 
trating their Crime, - is puniſhable as an Adulterer, and-he-who 
gave them the uſe'ot his honſe for conſulting about the com- 
mitring of it, mougy it was notcommitrred, ispuniſhable-as an 
 Adulrerer;, #514911. Twopurer,. Bafbl, 1, x1, þ,4; He: who, re> 
tains his wife, after: he finds her-committing Adyltery;-and 
lets go the Adulterer, is:puniſhable asa Pimp, 1. 30, i:d; but 
this is not in obſervance with'us, except! the Husband took 
money.to conceal the Adultery, . and - therefore that:Law: Sock 
$9 | . we 


well determine, that he who. 
3nd @: Fe poncuer aber, ig punt 
: Hewhorethics te feolyu., BS baſtumnoy aaghnn do 2s 
--7VI.” Hewho gives wanand.,iggd oder, ,, or -aires athers:t6 | 
conimit-Adultery,. is:guiky, and. deferves-the fame puniſh- | * 
Ment withthe Addlterer, accotding tothe opinionof all:-Laws - | 
yers,- | And inefeR, he-is. more guilty, ſeing he! wancs-the | 
natural reacation of the Adalrerer, and commits che: Crime-.ig | 
effeQout-of meer malice; /and/in contempt ef the.Law.: And | 
+ therefore Lawyers .conclude;-that the Husband hounding our, # 
-or hyring others tocammit:Adulcery,-cagnoe purſue his Wife # 
for that Adultery which he. occaſioned- and yer "it being ah Þ | 
Jared againſt #ochti#thar he could'not purſue Elizaberh Moir | | 
his Wile, becauſe in effe.he had hired others to lyewich-heg, 'Þ || 
and [o was Leno, >It wasanfyertd, I. Levecinives was only | 
inthe caſe, «65 maritas queſtues facit de corpore Sorts, youu | 0 
Auubaror ave ery une Thraoruyuvrenm@:,. or Keeps a Bordel, or proxy Þ «, 
ſicutesher ſor money,' 2, This:exception could only exclude F 4 
the Husbamd from purſuing a Civil:ſuit .of, Divorce, but nat Þ -4| 
-W 
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its. the injury for money, . L 
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from purſuiaga Criminal ſuit-for Adultery, -//3,, Though Pe. | 
excludes the Husband from, a Criminal. purſuit, ic could on» | 4} 
ly exclude him from ſuch a- Criminal purſuic,as was -intented Þ 


upon \cheſe a0ts/of Adultery: ro which ſhe was cempred , of-. 


from purſuing cher-\updn-ſuch"A@s- & ſhe, had .commineed F 1; 
formerly , ” without her Husbands 'knowledge.. - 4, The Þ pr 
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Advocat concurred in this caſe , who, | nor the publick :Þ; 
intereſt coald not be: prejudged by'any connivance or crime of Þ. 
thehusband?: Ja reſpe&t ob which reply the defence was repel» | be 
]ee,5" Bur'to examine: this Ire /pguutor,: Tt is certain that:the Þ: 
fourth reply was per ſe relevant, for certainly the: Advocat Þ fl; 
mighr haveconcurred without the Husband , the Lybel being Þ-cot 
conceived in the Advocars name, as well as the Husbands, but Þ 1 
notothecwayes 2: But as ro the::other. replyes, I think they Þ np 

24 T were Þ_ ..- 
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60 Hy per fe, for it-were moſt wmjuſt that th eHus- 
| - band ſhonld have to piicſue thacas ax injuty, "which he 
F Smfelt had occafioned,,” no? ſhould he be flowed?  tocall that 
* wi done'to-hisxvife, the like whereof hehimſe!f had fali- 

eited-with money z And ſeeing in'Law, thas" Haband who 
conſcars:to his witesadulrery,iscalled Zene,orPimp, much more 
ſhould he berepure guilty of being a Pinip or Baud, who ipyites. 
andHites others ro Iyewith his wifes © and certainly a$ it.is a 
greater time; to hire: orhers ro lye witha, woman, then'to/Tye 
with ber himſelf; becaule theteis noc-fo'grea reat terptation. in 
_ you when in the other, ſo certainly chere'ts'more of criine and 


thea”'in ines owe in. this caſe, 


ſacs money moyher becke noutof La Mr rt s irtiefer can 
| thoud malice 1$3 21 
| I 4a awyers Tee the caſe of; 2 [French Man, ode to proye A: 
# gulteryagaink his W i 

| der Saclder, File 


geld himſelf, and did let witnelles 

apon- his wife being' with child x5, 

Monethst 6" Andy arfed by him for-adultery- burfince 
-this.-was. gras ene le 'of probation; Twould- nor fiayeal- 
lowed it, ſf:the purfuichad: been ar the Husbands inſtance, and 


Ls Ku tit had been at: the' Fisks inſtance, yet fince the woman 
| was was {0 as ano ny I Lwould BT! have 7d, her mode- 


We 7* S. 
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. Prarie one, -and; phenap nak 


is re 

£ oft. alone tog ether; ivifrs , - loye-lftters 
ifes being abroadall night; m6; 6 "Fry 
po theinterraioing perſons thar/ure-known'” 


'to' be oa 


| cobatiirarion; all whckradv; ou * "which according-to” 
I rhgopinioniotche Civilians, 1 my intetr'tortare; though it: be 


an — oy it is 1s milt'otdinay tor Affizes to: fyle 
i Aa Pannels 
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v3, | Adultery. 
Pappelo upon thoſe preſumptions, with the aſſiſtance of any. 
other probati | | mn 
thee filed of adultery; though nothing, was proved buc thart 
pazrties were alone, and, that the witneſſes; heard:them'rinba 


rogether, and the bed hake:: Andinthe caſe likewite:ot B/p | 
zabeth Mair , it- may: be ſeen that ſhe- was condemned upvos | 


pregnant preſumptions, without a formal probation; =! '11c:11 


t Ibciz women cannot be admitted ' witneſſes, - yer:they.are | 


reeeived it-adultery, as inthe foreſaid Procels againſt Blizs: 


butb Muir, anno, 1668, and the Lords of Seſfion ater folemne . | 
debate, tound that two. witneſſes ſeeing Tuccefſively rhecrims | 


commirted,. though they. did not ſee irat.one time, . yer: they 


were-(pfficiens witneſſes#9. infer the crime;; albeir.irwasalled? |, 
ged they could not be called conteſtes, Feb. 2666;: Lady Mils | 


connagainſt the Laird," '- * 


Adultery 'may. be purſued either Givilly to: obtain: # 
Divorce', or  Criminally, | and; whetf* ic 'is | purſued Cris Þ 
migalty.the Purſuic: tends eirher; ro, a capital, puniſhment}: 
or arvextraqrdinar and arbitraty: puniſhment, ' and according to | 
the: different nature of theſe: concluſions, require different-pro-' F: 
barion;; for inCivil purſuite [Lawyers do-allow - : and the þ 
Commuiſlaries: have found -in:the. foreſaid. caſe-:ot: the Lady - 
XMiltowns , that Witneſſes deponing that they ſaw the perſons! Þ 
lying togerber naked: ina bed; and that 6ne Wirneſs deponing- | 
vporzan A ar onetime, and another upon another A cons! Þ - 
mitted at; another time, did prove ſufficiently, - which ( as ſome F 


think') would hardly have been (ufficient ina Criminal pur- 
fir; ſeing ineffedt gheſe: Witneſſes were bur:fingle Wirnefſes!. 
and their {enſes did got here agree in one'and the ſame objeQ;/ 


which is the reaſon why Witneſſes are believed, 


VIIL It may be' doubted here whether a Decreet of Di. 
yorce before the Commiſſaries be ſufficient ro prove Adultery? 
ina crimina] purſyite, as a Decreet ot improbatiow- hetore-the'] 
Lords, is {ufficient;to; inferr talfhood ; - ; And: tot clearing of | 
chis.queſtion,. It is anſwered, that 2,. Sceing the-proba- 
10m: | 


4 


tions, and-in: George Swintowns caſe,” 2 woman way-- 


wed y 
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© riot of Singleadulreryis ſufficienc ro. inferr a divorce; "iefol- 


Wa Wer Wi I om 4- 
a” at 4 


Fo. Et OR LES. WERE 


lowes neceſſarily:that che produdtion of that Decreer cannot 
prove notour Adultery, . And this was likewiſe found laſt Tely, 
aano, 1598,in an Aion purſued by the Kings Advocar againſt 


. Ulexander Hay 'of Dalgety: And certainly there was great 


reaſon forcthat'verdic, ſeeing as is very well urged there, tma-' 


ny-probations will iaferr fingle Adultery, or a-Divorcs;which 


will-noc-.inferr-notour. Adultery and capital puniſhment : but 


nod: inferr the putiiſhmenic of ordinar adalrery,” and an arbitra» 


4 .rypnoiſhment, ſeing no probation is ſufficient inche one caſe 
| . which cannot be allowed in the other, It beeing a ruleamongft 


the Doors, that cauſa civilis & criminalis quo adPenam' are 


} Gbitrariam equiparamtur gue ad frobationtms; - And whereas it 


may.be objected, that probation it» Criminals, thould be led-in 
preſence of the Pannel, and the Aﬀize, To this it is atiſwered, 


| x, - The Decreet of -Divorce is approbation 2, This may 
-- belikewayes objected in thecrime of falſhood, and yer the 


Lords Decreet is there admitted; but berwixt theſe rwo'De- 
cteers there is this difference, that-the Lords may puniſh falſ- 


' hobd'theinſaves, and ſo their. Decreet ſhould be a full Proba- 
4 tion, becauſe they are Judges competent, even to the Criminal 
S part'- But ic is nor ſo with the Commiſſaries, who can inflict 
F noCriminal puniſhment at-all for Adultery. 


- 


V-I X;- The Civil Law did excuſe a man'from Adulte , who 


' pprehending upon juſt reaſons that his Wite was dead, mar- 
ried another-, qr the Wite. who married a ſecond Husband, 


Lx1.S, 12, f, h.t. mulicr cum audif{et abſentem virum defun- 
Hum effe alts [t junxit , & fa'ſis rumoribus indutta,, & qnia've- 
rifimile eft deceptam'tam fuifie nth windiltadignum videri po- 


- Teſt," & [, pen, dicit aaulterium fine 'delo malo.non committ * 


Upon which aroſe a great debate, Nevemb. 7. 1673. tor Tohs 
Frazer being indited for notour Adultery with Helen Guthrie, 


| alledged,thar hecould nor paſs ro the knowledge of an Inques, 


Aa @a 7s 


, becauſe kohad: riuriec thinlein lewi Wh. 
.he-goe 42rarrand from | ; 


ur Pol "ng Dicaudulenr defign,” as is lex 


:: and; by; Ferin..de delidÞ. car, queſt, 140; Sociol .nde 7 | 
LEGS who hadmartieds. -nthore: :Bceleſtn;ivihoy 


; 4nd who-jas induced; irlierero-,; not-onign | 

Teſtificary,- -Tb whichit was replyed;.chay; 

.!lyes-with! another Woman whilſt» his; 7 

be 2. ives y. ps 25-rumours ctanoridiflolve. marriage,” fo'neiz} 
defend agaiaſt Adutrery., and if- this wereallowd | 

rate for. ever navbo.were weary-of bis wite;, toi 
FS, efiltarhand.cherebyanchorize im | 

ee grin wereſufficienc;theyt? 
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T $9; Qommiatiesy,! ard :chough ramdwrs 2nd precfunipricns 
I- &inferr4 toll :probation-4; Fer that: muſt'be pnly undet= 

ood ofiwhat is ledand proved before the judge'vtdinary; and 
the warrand ofthePresbyrcery is nor ſufficient, ſince they are not 
Judgep.comperedtto the difſolution of matiagesz-! an4/this'was 
procured f 


| oÞ 
1 ten 


” - 
s 


dultery are different. crimes: ,\an{ the Libelsare differenc;' 
ind-r fog I... in this, caſe is-. nor proved; and - rherefors 


ve,. yet I thi 
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182 a \Maultery. 


except the qualities be expreſly proved;though it be moſt ordia 


nary to the Juſtices /to allow the parties'to declare thar they 


infiſt alcernatively as ſaid is, - | 
By our Law, ſuch 2s are Divorced for the Crime'of Adults. 


ry committed by themſelves; cannor thereafter-marry the'perd 
ſons with whom they are declared by the ſentence'ot a Judgetg 


have committed Adultery, and allſach _— are declared 
nul], by the: 4, 22, 7,16, Fi6, which hat introdn- 
ced by our Law, not only-as a puniſhment of the: Adultery als 
ready committed , 'by leſſening: and/ narrownig' theirichoice + 


But likewiſe as a mean to-hiriderany from committing Aduls. 


-tery, in expecation ( as is too ordinary} way / 1 ig.2 futurs 
marriage the perſons with -whom they fave commitred 
it, And upon which expeRarton, 'the adulterers may be pr6s 
bably tempted to kill the Lawful husband or wite ot that po 
ſon, with whom they'have committed the ſame. Tn which 


our Law agrees with the Cannon Law, by which nos licebet | 


ducere cam in wxorem, quam quis polluit edulterio, Butir muff 
be obſerved, that this only holds where -there was 'an aQuat 


Diyorce upon the adultery, prior to the marriage, | And theres 
forea preſent marriage could not be diſſolved, by offering td 
prove, thar the contraRers had commireed' Adultery during” 


their former marriage, | pat | | 
.- This a& of Parliament, having declared-ſuch martiages un- 
lawfull; it did veryiconſequentially declare, the ſaccefſion rd 
be begotten by ſuch unlawfulconjuaRions, to be nnhabile to 
ſucceed as Heirs to theſe Parehrts, AndT have heard it it doubt- 
ed, whether. they were" capable to receive diſpoſitions from 
cheiradulcerous parents, But” Tconceive'as ro 'this there's 
no difficulty jc For though'-the Law make them uncapable 


b. 


tion :. and —_— ic may feem, that this 


to luccerd'as He 
Tags (poſi E 


ſolved, hetaking inſtrumentsmpdn the Libel as it is Libelled, , 


eirs, yetirdots not'make them tincapable to 


Mivhery. © + 183 


bea farther 'check upon. the : Adulterers 7 whoſe children 
could no way be gratified by shole:: withywhom they commir-; 
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reg; the cxime,  Yer- ſince [quilibet.; eff, rarbiper: rei. ſue ,--— it 
were hard-to:deprive2 man of the-uſe of his propetty,'-becauſe: 


he:chas:committed Adulter 


| 2 I fiad that by the Civil Law ſuch Baſtards as were born in 
| Adulrery;or Inceſt (whom.inthe Civil Law calls mats [ex dam- , 


»gto cojtw;), could. neigher-ſucced to their yitious Parents, nor- 
were they capable of any' thing by- their Parents Teſtament, . 
cum itafacilius paternalihido coercere poſſes. cenſeatur l, Fin. C, 
| denat, (ih. Bald.ad 1,1, C.dejut; wr Nor could they beadop- 
- ted by their, Parents, 4. legems GC de na, 4ib, Upon which prin« 
cipleou: Parligment has been induced to make the-117, A. 


| Par, 12;F.:6; but has fireatched ita lictle further, then- the: 


Civil-Law did. For by that ſtatute , a woman divorced for 
; her Adultery, matrying thereafter the perſon with whom ſhe 


committed the Atultery for whichithe was divorced : or dwel-- 
| lingandre(6rting in campanymith him at Bed, and Buird; can-- 


nat diſgione-her lands, orſer tacksthereot, in prejudice of the- 
Heirs, who would oatherwayes have ſucceded to her. | 


From which ſtatute itis obſerveable,;that-fince the waman'is * 


only incapacitat to difpone in this caſe ; that theretore a man 
though Divorced for Adultery, may- lawfully diſpone his 


Land, in tavours of the Children Procreat in that' Adultery, - 


this prohibition being reſtricted ro the woman becauſe of the 


Imbecility of her ſex, who may be tempted, or ſeduced, more- 


eaſily then men can be - and yet ſince the preſumption did one 
ly-runn againſt the Adulterous Children, procreat in the ſe- 
cond marriage, whom' it was probable the mother would have 
preferred to the children of the ficſt, and lighted husband. Ir 
ſeems ſtrange, why any deed done by her, in prejudice of nor ' 
only'thofe children, . but even ot any of her Heirs - * would be 
null, chough done in favours , of neither the Adulterous Huſ- 
band, nor his-Children z but even in: fayours of meer ſtran-- 
vers - 
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culr; 2nd'the hazard | 
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trom the mother may be quarrefiedupon this Raruce,- 'Fot elſe: | 

the Law mightbe eafily cheated's :and che ftature is (elf de-" } 


clares all deeds dotero the projudice- of the (aids Heirs diteQ-».þ 


griingireRly 4 beaull; pO prince the mother remains: 

& if + bury op chitandingofrhis prohibition z:1 ſee nor why. 
Bond, and. fing 164 -chereon for:debts 'truly owing by! | 

the Mother, could-be quarrelled, . 'where' nothing was fraudus! }F 
lently deligned agzinft thisaR, * Andthough 'thisaR be 6ly! 
conceived. fayoms ofthe-Heirs of the privr Marriage, or the: | 
.- womans Heirs whatſoever: yet Hee noweaton, bajo this aa} 
Father my in favours of the King, toreduce , 


tion of Los is arrue' Tg.” 
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« Bigamie. 


Ce ems In ' - " 


What i Bigamie by our Law, and how puniſhed. 
Why Bigamie was not puniſhed as Adultery. 
Whether [Quakers may be puniſhed for Bigamit, 
Y Vhether long abſence may excuſe inthis Crime, 
VV hether the marriage {tne concubitu infers Bigamie, 
pF hether a woman devorced for Adultery ,. marrying 484in, 
. be euilty of- Bigamie, ” 


ab uw H — 


E. Hat a-man might matry 'two wives, was allowed by 
; | many Nations, and Tacitzs obſerved , that only the 
Germans amongſt all the Nations were content with one; but 
no Nationallowed , thata wite ſhould marry two husbands, 
| which was done, either becauſe men were the only Legiſla- 
tors, and ſowerekind-to themſelves, in allowing themſelves 
thar liberty they denyed to poor women, or e{ſe'this wasnotc 
allowed , becauſe a womans marrying two men prejudgedithe 
peopling the common-wealth z Whereas a mans'marrying 
1moe wives, was advantagious for it. 'And the Law fayes, 
J that more chaſtity is required -in-wornea then. in men, and 
F meu being by nature hotter then they, Bizamic-is therefore 
more unnatural in women, | EB 
bd | B b TJ 


——_ 


I, Yet inour Law, either a man marrying two wives, or 


a woman marrying two husbands, commits Bigamy-; and 
this is accounted by the 19; A#5; Par,. Q: Mary, . a breach | 
of the Oath'made at marriage, and theretore is puniſhable as... 
Perjuty; by confiſcacion of all their Moveables , warding of+ '| 
their perſons tor year and day; and longer during the Queens: 


will-, and as intamous perſons., ..never to bruik Office, Hos 
* nour,, .Dignity , or Benefice in time coming.! 

IL.: It may be heredoubted , why. Bigamie was not puniſht- 
as Adultery, ſeing it may be notour Adulte'y, and is ordinat-- 
ly:ſo -- to which difficulty, I think the anſwers are, .that: 


it: was contravefted amongſt Lawyers , whether Bigamie was- 
puniſhable as Adultery, or as Stuprum, 0: Fornicatios that: 


itwas not Adultety ; they contended , becauſe God allowed 


Bigamie , buthe never a[lowed Adultery; . 2, Many- Nati-- | 
ons:allowed- Bigamie , who condemned Adultery and /, 2;. 


C,'de inceſt. pups, where it is (aid; that wemini licet duas nx» 


ores ducere , the punifhment of Adukery: is not ſubjoyned, . - 
butit is only faid, . that preſes —_— hoc inultum non patit- | 
at their marrying ſhows ſome” | 


ts&r-; and it may beadded, t 
more reſpe&@ to the Law then Adultery , & obfiguram matri- 


weonis mulls nou aded puninntur,” 3, When Bigamie was by : 


this A declared puniſhable, only as Perju'y and not by death, 
even incorrigible and manifeſt” adultere's were only pun'ſhible 


by confiſcation of theirMoveables,is clear as by the ſubſequent : 


Act;;.. and the Act-againft *nocour: adulterers ro be puniſht 


-— comranaly - | was' nor= made- till che 9th, Parl, 2. May; | 
I know i, thar-<Memnoch, , de arb, caſ, 420, thinks that 
Big1mic ſhould be puniſhe as Adultery. An+#1do think, 


that if the. marriage be . contraged, upon: defign:to palliate 


the Adultery ,/:it ſhould be puniſht more ſeverely then Adul- - 


zery3<and thongh the offender cannot he puniſhe with death, 


as3 bigamiſt ; yet. he may be puniſhe. with denh as a notour: 
auuls - 


Bigamie. . 183 
- adulterer, The ſame may belikewife Aid , if the perſons 
.marry againſt expreſs. Prohibicion of the Church , orit may 
be of. friends , for thereby they are put i= peſſima fide , and 
want the advantages arifing , 'figurs matrimonii : and this 


_ - Seatute puniſheth only. fimple Bigamie , which was , -poſſibly 
- contracted , when the wite belryved the husband to be dead, 


or © contra, orwhen there was ſome other pretext for it , but 
excludes not a farther puniſhment due from other circumſtan- 
ces, or complext Crimes, And it were abſurd co think, that 


.inceſtuous perfons , being forbidden to marry , becauſe- of 


their contingency in blood , or affinity, : ſhould not be puniſh. 


able for Inceſt. 


IH, It may be doubted, if Quakers can be punifhe as per-- 


-jurers , ſeing'they give no Oath armatriage, and certainly 


they ſhould; ſeing martiage implyes a'Vow , though no im- 


plicit- Oath be given, 


TV. The husbands long abſence may be a cauſe why the 


,puniſhmenc may be mitigated, bur-rakes not away the Crime, 


ſeing death and not time diſſolves marriage, And Tremem- 
ber of a Miniſter , who was depoſed for marrying a mans wife, 
after he was ſixteen years abſent, and a}beir the firſt hasband 


.came home , yer the ſecond Iisband ftill retained rhe wife, 


which certainſy-was Adultery in him, after that knowledge, 


that ſhe was another mans wite z feing he wanted that-pre- 


ext, for which Bigamie is not puniſhable as Adulrety, From 


which likewiſe, that general conclufion may be.drawn, thac 

when the Big:miſt knows that the other perſon is married, if 
he continues, -he commits Adultery, and if he know thart ir 
15 inceſtuous, he commits Inceſt, 


V. Ir may be doubted alſo, if two perſons a—— be 
be- 


guilty of Adultery, eo zpſo., that'they marry , thoug 


cauſe of any interveening accident, as death, they bed not, and 
ſeing by the»ſecond marriage, they give contrary 'Oaths; 
certainly they are guilty of Perjury -z for Perjury being che 

Bb 2 mat 
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138 Bigamie: 


medium peccati inthis crime,and not copulario,or cortus;as in As 
duleery, . reatue:contrahitur per contraria vota,. and he wholyes. | 


with another-mans wife immediatly: afterthey - come trom } = 
Church; though before ſhe hath bedded with her husband,does Þ 


ia our Law-commit adultery, ; which -ſhews that mariage is'con+ 
traced with usper 19920197, Otbenedidtionem ecclefia. ante coi 
tum, And it after coming from Church che perſonsare marri- 


ed, certainly they.are by-that-alſo guilty of Bigamie, : and:from 


this-principle alſo it may be inferred, that though the firſt mar- 


riage was null per frigiditatem, or maleficrationem,yet the other. Þ 
perſon who mighe have declared that marriage to have been F 


- nul, marying another, before the firſt marriage was declared: | 


to have-beennull, though'ic was null ab'5n5tio,. will be guilty: Þ / : 


of: Bigamie,, becauſe there are contraria vote in that.caſe,:.and' } 


Becauſe he was not lawtully-Divorced, . for as a perſon: who. } 


might havegota firſt marriage declired null ex cepite adulteriig 
marrying again-would be puniſhable, ſo it ſhould be-here ; And 
if ic be-urged chat marriages aredeclared ju frigidis, &maleffioi-1 
4j«, to have been null 46 initio, and .theretore there having; 
been.na mariage at firſt, the ſecond -was no Bigamie, and the! 
fiſt Oath not binding ab 7»:470,. for it was given upon the'ſups: 
poſition that the other perſon was habilis to contract .a marri-) 
age, "that yow was null, and therefore; there-were-no contrai-. 

ry.vowes in this caſe, . - It may be anſwered, that the Law'con- 

fiders that firſt marriage as a ſufficient marriage till it was decla- 

red null, and the other perſon who might have got the marri-. 
age declared null, -would have. been puniſhed as an. Adulcerer if. 
he had lyen with another, .ergo, ſhe may be likewiſe puniſhed. 
as a Bigam'ſt, | | 
- VI.. The Ac adds, except: the per ſor were lawfully divorced, 

Fjrom which. two queſtions may arile,.. 1,, Seing. the party: 
guilty.cannot mary.: wv, g,” Ita woman be divorced for Adul- 
tery ſhe cannot marry. 2eritur,then if ſhe marrying again, may 


be purſued as guilty of Bigamie, .and it may be alledged that it 
3S's 


F NE 


| Bipamie, 189: 
is not Bigamie, ſeing the ac ſayes, that if perſons not lawfully 
Divorced marry,zthey commit Bigamie, ergo 2 roxtraria, where 
the perſons arelawſuily Divorced, they commit nor Bigamie, 
nor doth the Law ſpeak any thing of the difference betwixc 
the nocent and innocent parties. 2. Ita perſon bedivorced, 
and thereafter he marry, albeit thereafter that Decreet of Di- 
yorce be reduced, certainly the other party who married the 
rſon divorced, are not puniſhzble, except the Decreet were 
reduced upon his taulr, bue the firſt Decteet of Divorce being 
reduced upon hisYfaule who obtained it, as it he had bribed the 
Witneſſes or Judges, &c. eo caſs, it may bealledged, that he 
' knew that the firſt marriage was-not lawfully. difolved, and ſo 
_-. the (ſecond marriage was Bigamie, . q#o ad him, - albeit upon 
the other hand it may be debated , that the firſt-marriage be» 
ing-diſolved azthore pretore, it was no marriageat the time the 
ſecond marriage was contracted, and ſo not Bigamie, albeit the 
briber or forger may be puniſhed for the crimes ſo commitred, . 


4d 190) 
4TOLTLEKIX. 


Theft. 


The definition of Theft, | Ty 
' Tn what things can Theft be committed, and whether. it can 


be committed, in commodata &- ſociertate, 


The Law of Burdtin-ſack, or Theft committed for neceſ» 


2 | | | ; 
dk taking things belonging to no may , be puniſh- 


. able as Theft. 


The diviſion of Theft , in furtum maniteſtum & non ma- 


niteſtum, 
Whether Theft ought tobe puniſhed by death, 
The puniſhment f it by our Law, 


How three Con(ecutive Thefts ought tabe puniſhed, and how 


inferiour Fudges proceed, in judeing Theft, 
How the Fuſtices proceed, in judging this Crime, 
| How hareſhips , or abigeatus is.Þ«niſhed, 
How Sacriledee is puniſhed, 
Theft in landed men is Treaſon, 


How Theft is aggravated from frequency, time, place, 


and other circumſtances, 
Several extenuations of Theft. 


Statmtory Thefts, ſuch as breakers-of Yards, ftealing Fiſhes 


out of Ponds, Bees, &c, 
CArt and Part of Theft, ow puniſhed, 
| | Bl. 


Mid. a ke Ac a5 weako ©s 


OO —ommrmrmm——— 


T: bef ft, IO1 ; 
' A Lbeit at firſt, every thing was made common , fo that 
LY then there could beno Theftz yet f{ince by the com- 
mon conſent of all Nations, p__ is introduced , Theft 
was forbidden as an enemy to this property, and as deſtructive 
to that orcer' and method , whereby God reſolved to govern 
the.World : and therefore the Baſilicks obferve , that this 
Crime 1s againſt the Law-of Nature y Tg apagThua KAT? ITN Kea - 
#00 a6X0AUT ag, . 

I.' Theft is defin'd by Lawyers, to be fravduloſa contratta-- 
360 Iucri faciendi gratia vel ipſius res, wel etiam uſus ejus poſeſ- 
ſtonis ve,quod lege naturali prohibitumeſt,Y.1.Tnſt de obl,ex del. 


.4 . By the word Contrectatio, . they underſtand, nor only the a- - 


way taking ofa thing, for Thett is commitred, by concealing 


F what was takenfrom another , bur likeways the uſing a thing 


Cepolitat, or impignorat to other ends and uſes , then was 
agreed: upon-z > therefore Theft may : be deſcribed, robe a 
fraudulent away-taking, or uſing what belongs. roanother 
man , wichout the owners conſent, 

II. Theftis only committed in Moveables;. and thence it 


* is; that by the Law of England, 'the ſtealing Writs , which 


concern Lands, or Lead from a houſe, or-Fruit with rhe Trees 
.whereon they grow., is not puniſhable as Thefr, ſeing theſe 
things belong to Heretage, Nor is the taking away Dogs, - 
Birds,-or ſuch things as ſervefor pleature, accounted Thetr, - 
ſeing it is not committed ob/ucrum, Bolton, cop. 20; and 
"Theſt is never committed without fraud, . 4nd albeit by the 
Civil Law, the keeping of a thing lent long& then the 
timeallowed, or imploying it for another ufe then that which 
it was firſt lent. be Thett by the Civil Law”, . juſt. de furt, 


axtem, yet in our Law it is not; /,'3, Reg. Maj.' cape 9.; 
 aum;: 5. andthereaſon there given' is ; becauſe the intromiſ- 


ſion-, and poſſeſſion there , flowed originally from the Ma- 
ſter, Andalbeit itbea rule in the Civil Law; that 7ni:inm - 
unins:cujuſq;; attionis ſemper eſt attendendum ; yet the for- 
mer. - 


E © ; 
7% Z - 


mer reaſon. is. not valid, becauſe' whena maſter gives: Money 


to his own ſervant, it heimploy itto any other uſe , {then is 
appointed. by his maſter , as -it he. ſhould drink:that which 
was given him to pay his maſtets Merchands, or if he ſhould 
ſell bis maſters horſe, with which:he-was ſent to a triendz 


theſemiſimployments wouldcerrtainly infer puniſhmenc, though 
'the poſſeſſion flow'd . originally from the Maſter, . And 1 
think that Thefc , inthe caſe of a miſimployed lend, and the 


other caſes aboye-expreſt , is more heinous then ordinary 


'Thefts, ſeing it is agradged by.the breach of Truſt, or Friends 


ſhip, and it can likewiſe be leſs guardedagainſt : For which 
two reaſons; Domeſtick Theft is ſtill mere heinouſly puniſh- 


ed, then ordinary Theft, and ſervants committing T hetr in 


the caſes foreſaid,, are hanged in theſe Countreys, where ors 
dinar Theft is not Capital, But I believe, the reaſon of our 


[Law abovecited, is, becauſe we thought that this fartumin= | 
terpretativum , deſerved-not to be _accounted-ſuch'wich'us, . & 


where death is the puniſhment of Theft, -Whereas, becauſe 
in the Roman Law, Theft was leſs (cyerely- puoiſhc : it was 


therefore allowable , that it mightbe more extended, and fo '_ 5 
I chink that our. Law is more juſt then the Civil Law, And | 


even according to the Civil Law, it were unjuſt that the per- 
ſon-ro whom the-thing.was lent , ſhould be guilty of Thefe, 
for uſing iclonger then -was preſcribed by the lender,” except 
the lender had expreſly required it, for-elſeby nor.requiring 
ir, ..it ſeems that he hath cacitly conſented. ro the farther uſe, 
ſicut inta#stare locatione :.and-yet it may be anſwered , that 
there is a difference betwixt locatum & commodatum , 2s to 
this , ſeing locatio contrahitur -ntriuſq; gratia & locantis, & 
conductores, whereas comodatum refpicit tantwm comodum co- 
 modatarii, and fo he ſhould religiouſly oblerve the conditi- 
ons preſcribed by the lender, bur yer 1 amclear, thar-if a 
.perſon ſhou}d borrow any thing , atfiiſtfor an other uſe, then 
what he pretended', 'that eo.caſn, he is puniſhable, And 


amore ne. go thee. * OE TIT ISS CES OE SELF Bo OT Cats 
®.; $gged —_— ” 


Theft, 197 


.cemember. to, have 4 amd of a Banquier. of 2a; _— = 
ira'd-y. and .then quaztered , for; having borrowedwaſt 

ndebgn-to break with it ( pebich inftance Thavedes. ys 
| e Merchants af ou7-times,) and-ſeing.the lenders as muck 
Ronged, andthe lecker, of the loane thews as grear fraud by 


ment. . (NOT be.t find it obſerved: by Boltop.,' 64 
4 d8ok bathe Glanuely. time (. who is repute.to-be _ 
| Ar Majs ) --4 z fatto. omme mods excuſabatur qas Initings 
erty i tendons er dominum lit rei, yet it is not (0 
+ now, 4 aifelinf  e/oungaraae of fche.chings. delivered 
F £9 panda e is guiley of Th {ih buc it.is not Thels 
Þ: ia he Or away 4, or embente. the Whalgas be wo: 
aq Loonie $.it .it-was delivered. him ihe Game kad, 
Stomf,25, . Byr «his [aſt-part. ſeems abſurd, forthe, offender 
deſig equi to offend , and the} propriagor.is equally nj 
a.cales ' Trisdou bred. by: Lawyers, whether Thefc 
pminitted by one of cheſewho are.in z:(ociery ,/ or-who, 
ave righ "20.2. ©mmonty of. theſe things., which.is the ſub-. 
& matter of. che comtmonty., It.is anſwered, that it.can; if 

raud be proved in Either of Thels caſes .l.f ſocine #. defurto,. 
nd. heron an is , becauſe the ufing. chat which i$>common,. 
-gr that as which tle Society is conſtirures, .othermays then, 


« 
a 
6 8 
; ” 


according Sake rules, is in effe&.to.im Pop y. for ons ownulſe, 
and, who doubts, 


 F whatbelongs10 another , which is The 

 F -if-oneof chele who is in a Soc ery. as in 308 brewing, would, 
T. | $5 in thenight ,.con iderable. aninytieoot, Beer, our, 
= of the 'Society ,, bur he .mighe be punyhed;.for . Thete, 
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UL. Accordngs to the Law of wie] i or Thur ana [ts 


Bar; \no'mantT led for'T he ch' meat as he 


| 3 cn carr) 7.on't f &. da F'» F Ut I chink this 
| Kvuld be 7 ele earionss_ 2, Tf che 
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this prexence 4, AS; IN, Fas ally r theft,: I ſee nor why: the puniſh- 
ame,l 


WIE 
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Fai ge onto n /7s farisfie his Arioaek Ja 
ris f! © lt frrths5, n x 6f thas 


him(elt' anoth 
the Word Burdin-ſacÞ , the Thief ſhotld inchis' cale, 

Cow; ior Sheep-to him, in whole Fan He was take 2 
think tharalſo unrexfonible; / feing char; prefappoſes,'t $i 
thiebis nor-in thac ab{blure nece which ſhould ger hid 


this privitedge + and whereas he ; Fen that he ſhould: be 


fcourged, Fihink .tmoſt unreaſonzble,becauſe his neceffiry 
wikes iti: eX;; 'ro be no T] hefr:: and it is conerair like pA, 


wiſe, © fudwnres ffcam:, 'or gabelam, the ſtraters' of Cu? 


Nores were- puniſhable as thieves, Far, qurff, 173, bur ofthis: ; 


Ifill treat hereafcer,.” 
21M; 'By the Qivtl Ew itwas accounted no Thefrs firtss 


metwith,! or abtri@rhingschar belonged to a [uccefffon; 'tq 
whicts none hadenrered; becauſe , before the: entering of an 


, theſe things contd be called no mans, [ Hereditarie PF 
ae yl Ang'for the fame-reaſon , che caking aw: Rings, 


atid orfier Goods from offa' dead perſon, ont of-a ita is- ; 


nor'e6unted Theft by rhe'Vaw of England, as itwas 

Wotingh4nirs caſe, anno 1017, whete'this was'only found 2: 
miſdemeanour; and the uttender whipt - but this'holds nof 
noW-rni our Pratti Jte. which i moſt eo TIN for this is i 
eff6Q oteater phe! otuttiiry 9 Thett;' "Berea theſe things Rl 


notice ro nnrd'theny” Ae tRot 2 tkewit, Fe who finds - 


a waite.' Beaſt ;; ' whicK hath ſtfayed. trom the owner , - ſhould 
cquſecry ie either. in the, Court atrhisOver-Lotd, or in the 
Ghyrch or, elſe he, Se ey :be aries for. Theft”, 2nd Thett 
islikewiſe poaitha albeir the p 


way. Nd f heley rs env = 


; | e6the foteſhid 16; cap; L. Reg; Maf, that no Court 
MalP-beRoleein apon” Burden-ſack,- ty the Civil Law likes. 


| erſon be 1 noc.known, ..from- 
vhiom-che thing oe, th kim Concilw 23; Andyet 
furtnm- 
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"'Y. Thete was divided þy the Civil Law , 5s menifeans 


#7 


| ing accuſed of manifeſt Theft, may purge bimſelf bythe Oath 


F whichdiſtio&ion is hinted-at,, in all our Laws, butmoſt ſpe 
; cially 59, Att. P, II, Fa, 6, 'y ; 7 49S; = 
+. :..V I. As roche puniſhmene of Theft, it is mach conttaver 

ed amongſt Lawyers,it che Law-givers can juſtly. pun-ſh-Thefe 
| wich death, -2nd though I will- nor diſpute the: power of Prind 

{ bh and States, yet hiocline rothink, oat for finple Thett, a 
| Thiet (hquld nordye, For fiſt, we find by the Law of God, 
| to which as the Scripture ſayes, nothing ſhou'd be added, or 
Paired, T hett is not puniſhable by death, nor can this Law be TH 
Cc 2 called : 
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patc,, forbidding Th oe TE iwbein hf ray || 
; 4 . | eg, 


The« N ndacths, 2 
Pabiſrs Fed TE 


and 

orig aredlon;” ie tfome Thelts re 

þ- 1 pong Sets As ſtealing thiligs'S acred,” Folh. 7. 
ft commicted inthe nighe; Exod. 23-5, and* ſtealers 

mert;'Deat: '215 7; ger 

rended: notthar bt 
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,an thapatte —_ © re in al et Kh Fi CY by: 
rfeoured this wiy 5 Fe pwn will- rather want: cheit bs 7 
$6ds; not haye:#'than tk Thieves would re- Þ 
re - Pets y-thi befeftordtion 5 Fi made with ſafty of | 
their! life,” IE eh wwouldeafilier ſuſtain'the pyſyers pro- | 
þation.if thEeveritiwertobly to reach goods; and norlife” 5 It Þ 
- Ghemsablurd, char fiigle'Adultery;which is cheworſt of Fhaſts 1 
({ecing rhe | Hubbari thereb 4 49 robbed of his Eſtate, utec;". | 
0pm.) 20d Succeſſion YſRoul@not be puniſhable by eath,' * | 
md wel Theft ſhould be' Fade capiral ! and'thar Theft atld- | 
Mut: whicharenot equal crimes” honld haveequal feng 1 
* ments, 'And albert be obj eced Thi Dabch, Gert. 24's; F 
voy that thele whe hadftdllen hig/goots, ſhould be! Rd F#F 
edbyceath- Yet thereaſon in that caſe will dppear to te be! } 
eanſyrtice the-Thelſrthere' mentioned, was $:crileige -! And |} 
ep ag 44 = Nathan; -ls3- 'that he Who} & ſtojne "1 3 
eicher tha 
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# Jews, mbtechen ip other Nations, as appears.by 
'by theit nor takingPledges,nor adualrenr,ſo. 

F. x aſon to ke Th 

©. Ike Eonar 9.5700 .ctimes grow. more requeng, the putiiſh-; 


eft al amongſt chem,rh, 2N dos warht: 


of y.+ 


ented; but 1.deny .char.chey. hould be {o-, 
eg we ec Et OE be- ng 


tow Wo a pets s FRapt niagy 8 men purh 2 
con | | | 


FE IRech 29g or " 


| - Jaltices'46) ſometimes Ranges eyen for vel ſmall tauks,: as Tha-:: 
TT me Ni fot ſtealing a horſe, 10. Sor X66 Foſ Pele: 


get Fa ling 49, Shee ps; thou pr bation. 
EI anos 
he thins pk tas Back 750% 
Lis - riff WA (09. and Tbs Comin es 9d Fohs 
J SoFe 1639 ines theyare Dro 24S.Gxiflet: 
bob : for ſtealing i rr with Wits,” on Gre ; 
Shthertmts Scourged, as Fames Wil You, 7. Feb..1898, Some- , 
times they ate hinged i in Chains, if they be notorious Thieves, - | 
As Patrick Roy Macegrigor,. May. 1668, &c,' Ic.is choughe:, 


| thittdejure thereis no Law in Scotland, for Hanging a man-for:, 


'Theff, which'is x great miſtake;for Zeg; $urgorumycap, 12 1. Ic+ 

is ſak \if 4T hief be raKet with: bread wort 2 Facthings and . 
font ne Farthing to four, he ſhould be Seourbed - Ws four. 
Fatthings he ſhould be par in the Joggs, and. Baniſhed,: from: 


4 TE elg ic heſhould. looſe. an ear: and 7 that fame, T. lef, be. 


oF ro COS e [hou!gDe hange bur.f - 
n - Pangles and.an Farching, - 
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mari dla 'behanged : -for | then rwo, ef. - and by the | 
Lawlikewayesof Birthinſeck, a Thief ſhould not dye tor ag 
much'meat'as hecan carry upon his back: and cap, 18. a Thief 
being hanged and falling from che Gallows, is nomore to be py- 
niſhed, All which umplyes .clearly thar Thetc is of ics | 
own nature puniſhable by deach, * 3. By the B82, a&f, F. 6... 
P, 11. Stealers of Pleugh Graith, or breakers oft Miines, are ro 4 
be puniſhed therefore,” _ to the death, as Thieves. But be« = 
cauſe our praRtiques.is in this, a liccte arbirraiy and vagercain, ig 
will be fie toknoiy that Theft fn $702/au2, is cither pur wed by | 
accuſation, which 1s at. thie inſtance of a ptiy.te accuſer, or by 1 
way of inditement, -which isat the inſtinc* of the Procuator-: _. 
Fiskal. © If the purſuite be intented, by way ot Accu{ation, ic 
may. be;judged by Barronghaving power of Pitt, aud Gallows, 
of as our Chatxers call, off & ferca,ot by Sheriffs; but;jt.ic be 
purſaed by way of tnditement, the Cognitien hereof belggs | 
. tothe Juſtice, Ree. Wt. 1, Num, 7, Fur this diſtigtt- 
of, is not well obſerved, for the Sheriffs do proceed tq.julge.. 
Thefrs even byCiration,8&though cheThief benot taken with 
with-che Fang which 'is certainly an' error, for all proceſſes.upon 


citatfon againſt a Thiet ſhould belong to che juſtices, 


. Ic 
e 


Y1II. In the procedor. betore thele inferiour Courts, ge 1 


do:not condemn ro death , except upon three Thefts, or.char. 
the perſon be taken with Fang, and he, be likewiſe fawo[»9- 
far. © As to the three Thefts,. I find no exprefle Law, tor ic: 
only.ftat. Da, 2, cap, 17, where it is (ail, ff a Thiet be defamed. 
at three Barrons Courts, and wants a Pledge, or Caurtioner, 
then he may be hanged, or it he be defamed,, andcited in two. 
courrs,'0r'in one, and be of ill fame likewiley,or as we.fay,therg, 
be'/pyblic&btuirs and open fame this hejis 4 Thier, |, A he. 
may be hanged.” Bar' ſimple tame is ſaid there, not. co.be.; 
ſufficient th infer Feath, except haz \11 faine were found by an 
mauT OW qoiboii & 53% Rant + MY 14's +44 j Aſlize 
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may be both. limited, . and warranded,, which is much ſafer 


H_—_— 


| Affize upon Oath, Yet this is nowabſaler, or lame-is inno 


ſyfficient.to infer death, fa ig 1 21 


eird T het; by the Ratutory Law of moſt places, is capital, and 


t. y | 
 fr'ſeems to be grounded upon very good realons, for he who is 


oft found comtn'rring the (ame crime, is preſumed by the Law 
to defigiie_to.mak it a, trade, Angad |, 8. aevi pnblica, where 
the, committing ot Thetr' twice,  infetrs, chis . preſumption; 
The Law of Holand provides, that a Thiet ſhall be-hanged fos 
the third. Thetc, except it ſeem otherwayes juſt-to the Judge 
becauſeof his age, or any ofher pregnane reaſon; and qrdinari- 
ly three ſmall Thefts,, areby, Marhens faid nor to; be conftrued 
{uch, according ro the Law of Holland, as deſerves death: the © 
Ciyiltans-do upon ſuppeſition char. the third Theft is Capical, 
conclude, that theſe three thefts ſhould be diſtiag,,even as co 
o the.rime, and that he.is robe puniſhed with,,death, forthe 
ire theft, though he had been:formerly puniched frbock the 
gather two,; or though the former..two had,been.remitred ro 
kim by the Prince -: and albeit-they uſe many diſtin&ions for 


| clearing w ther a Thief ſhould be hanged for the third theft, 


where the fi:ſt two were not committed within his Territory 
of Jyrdgichion, and ſo cquld nor be puniſhes by him,. yer fince * 
Capiral puniſhment is nor inferred by, a ſtacuce againſt che chird 
Theft, bur that the third Theft is only puniſhable wich death, 
pecauſe the committer.is preſumed to be irreclaimable - there- 
fore, I,think,;that where. eyer the Thete was. committed, yer 
ſor che, chird, Thetc,, the thief ſhon}d be hanged; - foraalbeir 
there be no expiels Rarure for that with, us, yer, ſeing Gomeſs» 
#s.Chaſaneus, and other farnqus:Layyers, atteſted this.ro be 
the genera] cuſtome ofthe world; TIrhinkit ſhould be fol- 
lowed by our Sherifts'and inferjqur Judges, who being deter- 
mined by thac number ,. have ſome. certain:tule. whereby they 


then. 
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Py Wen char they ſhould he allowed (c9 
Oey on OWe cop, .to breg ,Qut 
exwean Poon - axtrain wg Alines Mp .; erm 
E Law of Zx divi es-Th Roh ry et 
er art rye He ftoln; exceegs nvr- 
dits a_—_—_ eto ro death, and rin be 


ate 


* one Tre Es Font at and her 

rims; —_— Solty pf death; 'bar if too ſteal, tothe yal 4 

ofcighten penee joynt ly, each'isguilty, * 
» Canon vets -and open fam Ted an yy thick |} 


is '(kewiſen of Ke by ih Ph 3 
om Arti get 


[ 

clearÞ A rirks Num he it. Mendth, y hab: SN , u, 
And bye Goſfcent. is ook epon. of their do 58 
and i$hatthey at _ Res whos, our Law calls' fl 
als frntut ey A one 2nnot find dition, *rhe 6 
Law appoints, tha Neat & proceeded againft as it 
were 2'proven thief; for Latro defamatus&:latro probatas,ave tilf ] 
wquipoilent i in our Law; But I chink theſe Lawsto0. 4 va | i 


IX; *As-to' the procedbr of the Juſtices "tris] cauſe thelt Se 
power'is moreeminent, that'they Jura more arbi- W 
trary 5 bur Ithink* the diſtinction allowed'by Civ will | 

be very rezſonable, which, is that, '* rrafo its, 10 ſimple | 
theft; the pain'ot fea 6:ſhonld be Go al, pr eq ur F 
lified chefr,/ ifchequi PUP (Ret be Seredi Tor þ 
mach; Which aggrivationy are either Taken 'from ks - 
ſelf,” hae isfolh, asin'ourf}aruces, the Realers: of © I ; 
oraith, entters and deſtro ers of Pleyzh, o_ Ple 

Fe omg les ttets apd deft; 15,0 
xters, / or vrerkon of of Milnes.”6t of leadipg'%oth 
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|. andhochers and killers of Oxtcn, houſes, and other cartel, ave 
+ .puniſhableþyideath, .andcanfiſcatipn of: movables, as well 
F £ommitcors as recepters, A. 139! pf 60 abd/tpon thhs 
1666, ' Albeit would appexr, rhatthar #8 is onlyxo be ox- 
F£8ded toJabphiing: pale Neta, this: 4 caſe whetein Their 
may. becommitred, withaous carrying;4by. thing aways tor the 
doing: of chels wrongs. without tartymng away: !the! thing 
"wionged, is; conRtangly derlharod to be Det, & per conflrtars- 
.ouem. Freatrich Secandinadrftat, Y agricultores , the: Realing 
3 . Pleughigraith, - is, puniſhed, as 2 parcicular crime. 1 | 
3 . : X, feds, ldewiſe, which is, che driving! away a great 
_ many Catale 5; called bythe Civilians,  erimzen abigratas,” 11s 
V likewiſe by, the. Law af all Nations, and particuldrly* by ours, 
 Puniſhed with-dearhy,;þut chaugh/exprima dig. as abigeat : ſay 
that abigei ad gladium dentur, Yet Matheas doth :interp ret, 
thatnet tobe-meanr, ft altoam foppiicio., but only de kullo pla. 
 dratorigy and with thigagrees / 2, Travan ater ryabaus Tae” 
Avon were 454 2 - Burtt 6 II with anins;:they were: puniſhed 
S ith death, astheBco ja-p{ the Buflicks obſerve.:; 'Itmay'pe 
etully ob{cryed, hag thoſe whotdrive away. Herdfhips, cm 
| : 2/adip, With aj ms; ane priithed by death, ': becauſe-they arc 
} -ather, Robbers thee! Thieves, ..'- Theſe whodriveaway 
-Preat Caraln,. axe more to-be puniſhed, then cheſe who'drive 
; away the lefler, 1,'1; F. ge 4bige. © g.-: Theleare to:beimoſt 
|  ſeyerely puniſhed, whe:live inacount:ey . wherethar.crime 
3 .i5-molt frequenc; -andtherefore out Highbraderis are: moſt (ee 
4 -;rerely puniſhed, ; 4... Theſe that diine axyay:cartie from abe 
] , felds, are more to be puniſhed, then thaſewho:dnve: our of 
the houſes,) becauſe 'Cartle in the fields thaverno guard bur the 
43 4aV,. | | 7-5P1 MH: TO3NG 
+4 .:i X1. The tedling likewiſe.pf 'a. ching, coaſerrazed:to'Gdd, 
4 1,a88rages ſo-the T hetc, as. to.make ic puniſhable by deacby. and. 
4 . thus wascdlled Sactikedge'by EE aud Cana Laws, | 
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202 T beft. © : 
and was diſtinguiſhed into ſeveral degrees, as 1, Tfa thing Sa. 
cred was ſtoln' out 'ofi@: ſacred place- 2, If a” thing (4 
cred wasſtoln odt of any place, .. 3, HKa'thing not Sacred was 
ſtoln-our of :8Sacred/place'** But thit'two-laſt are! nor proper- 
ly Sacriledge; '* With-us'there are no-fotmal Conſecrations 
uſed of Churches, Veſtments; Cupps,/8c. and ſo we have no 
ſuch formalcrime,: as-Sacriledge ;' nor have- we any 'a& againſt 
"it. ' Yet 1 think, toſteal any thing deftinit to-Gods ſervice, 
.andeven to ſteal any _ out. of a Church, deſeryes ro be pu- 
niſhed with death, - And this Thetr is aggragedFvith us, not 
only from the natureof the thing'ſtoln, "bur. al | 


the Church or Church<yaird, is more ſeverely puniſhed then 


other Mutders 4. and with us theſe who ſteal our of Churches, | | 


*2re ſtill hanged; or who ſteal whac is dedicated co, or ferves the 
. Church, as Bafons. &c. - 4 
X11, The next aggrayationof Theft is from the perſon 
who-commits it, :and-thus .Theftz when committed by landed 
- men; {iis puniſhed: with us':as Treaſon, A, 50, t 11,7 6, 
the words areFthat if ir ſhall happen any landed man-to be 


_ * lawtullyandorderly-convidt of common Theft; recepr of thefc,,. 


- or Stouthreit he ſhall incur the:crime and the pain of Treaſon: 


' Thereaſon induRive of.rchis atwas, becauſe -ie was eaffer tor | 
"landed men-to commit-rthefr, theirs for'any-othets, ' and fo. þ 
te ſhould be more ſeverely puniſhe, and theſe alſo wanted all 1 
- prerexe of neceſſity, or ruſticity, and muſt be preſumed to. Þ 
- Coemrtendy and, and (malicious perſons, : whom the Com- D 
*mow-weileh:might well wanc, and whom rhey ſhould nor ſuf- # 
teriburit:may behere doubre@ who-are theſe, wh6 are by this. 
acti ro be agcompred landed men zr- And it would ap ear," T, + 

That only ſuch as have themſelves, or their Predeceſſors, been 


.. Infeft;are only ſuch, for,usl/a ſaſira nulli terra,and oa dif poſi- 
-'tion' or charter. or@refignation 3» favorem, makes not a thief 


to fall under thecowpaſſcof this AQ, Yer ſome think an Heir | 
ſerved andretomed, doth fall within this fignification, og 


__ 


from the 
place, and thus alſo Murder, or mutilation, commirted within 


a an 


hebe-not Tnfeſt, becauſe iis lying out-is his own. fault, and fo 
ſhould not defend him./- 2, | 1 chink that a perſon who was 
oncea Barron, if he be thereafter denuded, falls not under it, 
for-albeit ſemel baro is ſemper baro in our Law,” Yet that max- 
ime holds only preftumptive ;- and it it beproved that he was. 
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_ acually denuded,;thatwillliberat him from vitious incromiſli- ' 


on,.. much morea crime that deſerves forfaulter and ſtatutory - 
crimes, -axe not to be extended, By ordinary theft in this a& 
is meant, theft withouc any aggravation of violence, herſhips,” 
&c, by ſKonthneit is'meantviotent and maſtertul theft, And 
asthis kind of theit hath the ;diſadvantage of being treaſon, 
ſo it'is jaſt that it ſhould-participat of all the advanrages which 
are allowed to thoſe who are-purſued, as traitors, ( & quem;ſe- 
quuntur incommoda eum debent [equi commoda) and therefore 
no inferiour Judge is Judge competent to a proceſs founded 
upon this ſpecies of theft, as was found in wh 1668. where 
a proceſs intented againſt a' landed man, before the Sheriff of 
Wigtown, was Advocat to the Juſtices upon this reaſon, Ylbeit 
it wasalledged that this a& being conceived i» odium, and fot 
repreſſingiotthefr, it was unreaſonable that it ſhould nor be 
quarrellable before every Judge, . for thereby: many would be 
deterred from purſuits againſt landed men, - : And albeirthe 
puniſhment was in this theft, greater then.in others, yer the 
relevincy and-probation was no more intriegt here then in other 
caſes, 3, lt wasalledged that the purſuts reſtried: his Li- 
bel:co ordinary thett, which the Juſtices found he could nor do, 


* #F becauſe the relevance, and probation would be, eadem utrobi- 


que 3 and albeit the pairty would reſtrict as ſaid is, yet the 


"'# Kings Advocat might, at any timethereafter, found a Ptoceſs 

of foretaulter, and needed no more probation's as in the caſe of 
Tohn Wauch, though the Sheriff of Selkirk: had only fyned the 
thief, yer the: Lords ſuſtained aideclarator of eſcheat.upon that 
ſame verdi; whereby ' the thief was found by them guilty of 
theft ; for the Lords thopghe that-privat parties could yd 

| 2 e> 
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dechaeatiatnor:deed of chens,; prejudge His-tfatoffhe's jnvereth; 
ſo that from thisground, is may bedebared, that when 2 ng 
ded win is purſued for chete, che _—_ carotreftriet is pur-. 
ſuize-to'2 purktite ob comuwn As: abfo;; chan! 8 

ſyer failzicing toprove/inchis.aſe commiarNeiſon; decay hs 
who purſues-any: man tor'treaſon;. if he be: found exfhurnions;!. 


mitigat tho puniſhment:here, ſcing'efey cannot remit Trea-- 
ſon: Yet. in-thir Statmorys Treafons the Counetl ordinarily: 
mitigats-or converrs che penifhment,- 'Norſee Vany' reaſon; 


treaſon. add Fhefrz -rhiacis wars tobe! judged” a5 treaſon; 


we (LIT: 'Bhis crinte of Thuft beoontes (6hizthives Glens! 
24 ſo ſhoukbbe-pioiuble by'dvach, 'beeane of theirrceldity- 
| ablettſſe of the offender, and triple rheſt-iscapiraline/eifecivuy 
Ii Conres,,-Miangh therhings ftolnbeveryvinconfiderable;, ber 


grtbtmoments Andby the'firfh Statwes,Pa 504. A thief ba- 
nahed;/ being takew: > nts theſe: Tarivovie;" 'FeBm-whicly 
5 he wasbag iſhed; —__ _ with al ſeverity; 
bt anithe: breidcing offÞmk Dok coaty,' Q&c - puniſhable by: 
-: dertharitheithivd ine, #294, 56; P. 6 


iraſedeferne tobe capiealy as the! fieal:ng' by: falſe leeys-, or 


 maldec{whe;. (.axwe-uſeroſpeat) whicl-is called Srourh« 
Ac withing,. -and:Roboricy! bythe DoAais! then it deſerves 
{#$-be-apiraliyp paniſhed buvofithivafretwards; 


_ might is] 
wy 


abſe by! 


chongh it frould do puniſtec as feeds. for choſe $196: ae der» | 
eaxert lis; fliers 2: habit ordoudlet Hefe, f'the chinwſtolt ibeof | 
'Ebe wayotikewiſewhkeroby! che Thets is cormmieted, makes. 


7: Thefvisdidewife pnges from'thetime; 20 (Ruling in:etie 

if cheitheitgefend himfelt; and 
ATR? fi Ads; Gory,, ab fiean, burwickuxgenes 
any, | 


i 


commits treaſon; It may be/ doabted atlCif che Council cate [| 


why.twmay noc be aliedged: that rheſficinilanided en,” is'rotr | q 
made treafowby this a but is? 0n|p[deckredpunifiiable as | 


bteakiog bouſes,. amd inchanements, and' if it: be chmmirees { 
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nllyothicfrekinghoutesimthenſght imay/beckilled by the 
prrfon-avatied,frF2 21,0 hag! of off :o;which:imnay; be extended 
2lfxrtofuctrrhicves2s-are prepariagat breate.chehoult; of: who 
have: done it; already,- and vo+Mtab any thingin the timea 
kouſe isbutnoing,. or whena Ship is wrackr,- or m-time's ty- 
mults,. or general deſolation; wete highly. pubiſhable by the 
ErvibLaw,. either pars fuſt ind cum retegatione: wel in metal- 
len; And with us-Ithink:ſoch:1thieves! ſhould dye,: for botty 
they dd: affliction. to_ the aMlicted;' and: ſo- ſhew' very much 
malice,  As:alfſo the commuring Fhett is'then very: eaſy, apd 
totheleaafes Emmy: adde: theft commited in! time of Peſti- 


\I6bV-.: Ns theft is agoraged by, theſe; ſoicisextenie by 
ether þ maiemr "0 Sons, os os. cafe 'of: neceſſity! : wort 
2  AwifeſReating: from her-own husband; is:not'fo feverelys 
tw:be[punithedras: in ofthe? caſes rineftet ihe hath formein+ 
toreſty.. :and:thenefors byÞche:Common Haw rhiswas nos pars | 
ſuapleas theft," ſet ati omrmonumbtanan.: ligupſeres; ©; 
item placuit, f, de {urt. but with us, rhe. Kings'Advocatmay 

d .cithor: wife 'or hasband ſtealing foom- one another, 
thigh the yavtichi cannot, Bob ti is- to bet preſumeduthar: 
there1s:100 nawhanative in fuckpurſuireky | and rharcherpult- 
ferdeGgns inchat: caſe: racher-to be:foee!from: the mairiage, 
thenta hevethe Ciimeipunztlbs, 3, i He whio ſteals from his 
debitar, who will! not: pay him; or fteals what! was.nobbed 
69mibun; ispuothatile;.bur noo by:death, Clar; um, 20: do 
farte.44 Hewhafſtealga thing of ſmall value, .vet minimis ney 
_ exrat tex; of which formerly;. - 5, : Irche party from whons' 
dhg thing; was/ſtoln, . declarethatic was not: away-taken'withs 
ou; ltiscanſents, ſome Lawyers: thinkithe: crime is thereby- 
purged:+: Which, opinion others-atlownoe:excepr: itbe 21ſs 
prorenyiadtthere were preſymptiong ofraigyior oanfene;;a6 the 
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} *Conty;and this we may obſerve, that t 
"in the definition of the tr, arenot.albfolur | 
ny Lawyers carpingly'obſerve, and that in ſoMffe caſes, the con- . 


F - DS 


*pollicje, are for] the fe-it appoinced to pay co the owner" the 
-2vail;/ and ten pond (for the ſecond; the avail -and twenty 
*pound for the third, the avail and fourty pound, and if they 
be.not _reſponſal, to be pur: in- Priſon, and in the Irons: for 
eight dayes,” for the ſecond, fifteet dayes, for the third a Mo- 


'neth,andfobe ſcourged at the end of theMoneth, By whichA& 


{ikewiſe, the breakers of Dove-coits, Conyingairs, and Parks, 


T are to be puniſhed the ſame way, if they be not teſponſal, the 


are to hanged for the third fault, Ir is obſervadle, that thoug 
theſe perſons aboyenamed were hanged for breaking'of.Yards,. 
© thete'is no wartanr, therefore by that AR, chough there 
e for breaking of Dove-coatsand Parks, and ſo we may per- 


; 'ceive, that the former a& is not abrogated by this AR: And 
- "this Ae declares,” that the puniſhment here preſcribed ſhall be 
without prejudice-to call the defenders at JuſticeCourts,and all 
4 _he'innovacton introduced by this act, *is that the offender may 
' *berryed in thircaſes, by'th&Barron,' or Lands-lord,” within: 


whoſe Lands the wrong was-cammitted, it the offender be ta- 


Ken reid hand, ( whereas Land-lords are not Judges compe- 


rent) and by the Sheriff,if they be not taken reid hand, 2; 


"'Thereis flowed by this AR,a power to Land-lords, ro Judge 
"in the caſe of wrongs done -to their own .Tennants, which 
" regwlariter was not lawful, It is likewiſe obſervable, that this 
"and the x2 4, F. 5. p: 4. adds ſtill withour the gaod-will of 


the owher.' So that think, thatalbeirthe owners declaza- 


Eoiybe not ſufficient ro abſolve the thief'in-other caſes, yer 


Tthink it is in this caſe, and that for theſe two reaſons, becauſe 


"his ſtarucory thetr, isonly introduced in favours of the owners, 


and this Clauſe: had elfe been uncneceſſar. 2. Ic is preſumable 
that the owner would not refuſe his cor 


dSinvito domino, 
eceflary, as ma- 


ſear; 
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84, 42,6,P,F.6. the deſtroyersof Planting, haining-broom, 


ntto kill a Deer or : 


209 
ge 


ſexr,of che owber as fHefend the. Par ty; W:: may. be ob- ' | 
KrvedromtbisAR; that-vhehe. * $68 44 4B ABD by conteſting 1 
orywitnefles,. ond -chonghogaratngs my. be proyed b Y Pre: | 
Jumptions,, tyer-this ſhould nor, {einggeath.is.ſo 1exgrbitanra | 
-pyniſhmenc; 4, Ic:is obſeryable,,;gtiar the Sheriff Wh | 

Pu 


ochrer Dexives, — {ie 4nitafes belonging ao. why Shet 
and:;thatche' Declioaturiwhichisfhcrac againk: t 
cludes har.cheonhier;  Totake Doverallos Which belpng B40 . 
their Dove-coars,or-tokillthem, isrepure, thetr,/, Paper 1 
.:Pomponivs ff. faw..criſci anfi:by the DoRors,...Chaſl. fol. 
1484. >for Ktogithaſe creates areordiaarlytamengy, and | 
that by che cuſtomne:eſpegally;of 4he low Copnyries. ther reare 
| few oro mild Doyes,' itfollews thatir ould heualawlpl 
kill or ſhaot itheya,, 85.it-isto ſhot or huge other. wild | 
ets > Xu I Bees, which are kept in hives, was 2c- | 
ced ebeft, 4: Ppmponine. 'S. Pomponins. lf, few. riſe, and 
_ Law of Gromanig;. Brikioh.' copclel... 52, ForWw 
though an tbireary :pupibrgepe. ſhontd be regularly taligey, E: 
yetit che Bees ol be of.greacvalue, or if the committer: has | 
-been frequently deprebenged. in the like,guilt , 'chep the, Do- | | 
.&015s are af opinion.thae even.ſealing et Bees may be puniſhed T ; 
ppodtach; Fac, de Brllaviſ. ih Mr 1, Cap. 29, 32+ 
kour Low juſter, which copfiders moxe the habit of the 
:offender,chen-the Sreatneſſe of the offence, Stealers likewiſe of 
- *Pyks out ofſtanks, was forbidden, but not punithed by LT l 
vil Law; buc by the.cuſtom ot 3ll-Nations,, iis now;pupiſhed | 
—_ according £Q the. differing cOcun anGrs. BO. 
concla{.- 51. | | 
- XVI, Artand Pane Jonas in this, as in! orher. cries, »ppn F 
-.circumſtances,. bue the ordinary ryles preſeribed by | Faringi* ] 
' 12s Gueſt,! 3 68; ; 1» 'Ehar:be who gizes-counſel,: . or whe T 


F.- 4 


ſwades:toſtealy widhable as che Thief, -2;, ' He,,w. ws 7 
_ eſpecial "KY the Thelt, isguilty, uh; "one! he} 


; $-: Hs whoreggpts chehing 0 Ha | 


HF - 
eats dation 
FOOTE \ Bed Lat 


"4 Tf he whoſe goods areiftoln, does requ 
Thief, or himiin whoſe obeiſance he i 
| found, to deliver him upto him, ei 
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rhe Civil Ce ORs 
Was Com ,aznotuniſhzble 2s Theie, we/garwff, 
dt fart. where its ſaid, charherbonoad another mans Cio- 

zondefignero fhenl, if he tonched noching, is only moide- 
wich wus,1 chiak-chac ffaying rotten], ſhould mor be punt 
with death, ſeing the eſſayer might kave repenred, and (rinp 
fartum eft contreitatio rei-aliene,{0 before hetouch any thing,l 
think he cannat be called, nor conſcionably puniſhed .as a 
Thief, He who ſhews the way to a Thief is not a Thief, 
# utes Twqryorre Tar obey wx 451 waewrrrs, But with us this might 
be eſteemed art and 'part by that Law likewiſe, if one broke 
the gate-upon reyenge, and another entered and ſtole, 'the 
breaker of the gate would not be lyable for Thett , 


Te tyey apnyriUuzT., avoTuy Hiafeotor Te Siariterar, |. 53. Baſil, 


4, t. andyet I think, thathe who brake che gatewould be ly- 
able for the price of che things ſo ſoln, becauſe he occaſioned 


| by unlawfull means the thingsto be ſtoln-Law has determined 


generally, that «t furtum nemo facit fine dolo mals ita nec opem, 
& confilium fert ſine delo mals, & is conſilium dat qui'furtuns 


perſuadet, & ws opem fert qui minifterium *furto 'prebet, 


Fo1tfuney £14460 6 THY RAoTEy vToriNo ur Or, ome Satu 8 3 uTogioary TAX; Bone 
Outay. £71 TH XACTY Taptpyoutres.— = 
And Iconceive that there is in Law and rreaſon, a preat 


difference to be pur betwixt theſe crimes, 'which are only 
committed againſt our fortunes, and in caſes which may be 


\* repaired; wherein aQual loſs ſhould be more conſidered then 


attemprs, and theſe which are irrepairable, when committed, 
and are attrocious,and concern the ſafety of-our perſons, where- 


in attempts ſhould be highly puniſhed, 
ire the mafter of the 


4 rich whom he is 


Ew 


wpon him, the maſter or ſuſtainer of the Thief, ſbould cicher 


deliver him up, or preſent himto;juſtice, elfe he is guilty of che 


crim and art and artthereof,. y $> f,2; UF, 2.. .iAnd dl- 


beir the word obeiſance,' here uſed, would ſeem to include ya 
fals, yet it ſhould notexcend ta: theſe, .ſeing it is reſtriged by 


the a&e> maſters and ſuſtainers, and by.ſuftainers, Are-micanc 


ſuch as entertainthe'Thiefat bed and board, 
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- TITLE XX. 
Theft-boot and Recept. . 
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1. What is Theft-boot, and by whans committed, 

2, Whats recept of Theft, . 

3- Howrecept of Theft is puniſhed, - 
4- The principal Thief __ to be diſcuſt before the Receprov, 
5. "How the husband is to be puniſhed for what & found with the 
; wife, & &E contra. 7 

6, | How Servants are puniſhable for the Maſters theft, 

7, How bayers of ſtoln goods are lyable, 


TT *Heft-boot is committed by ſecuring a Thief againſt the 
puniſhment due by Law, and properly it is when She- 


1\- riffs and other Judges who ſell a Thief, or fyne with him in 


Thettdome, committed, or-to be committed. P, 13, F, 6, A# 
x 37.and the Lord of regalicy, committing this crime, lofles his 
Rezalities and Barronies, id eſt, his Offices and JurisdiQions, 
asSLord otRegality, and as Barron, and-the Juſtices andthe She- 
riffs loſs lite and goods, Thett-boot is alſo committed by any 
other perſon who takes a ranſome from a Thief, when he finds 
him with the fang, 3, Whena party who was leafd, 'tranſ- 
as with, the Thief, and paſſing from che parſvice which -is 
' Paviſhable, becauſe the _—_ being by thecrime wronged as 
e2 "well 
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well as he, and his HM ajefly having jus queſitum to the moye: 
ables of the offender ,. iris unjuſt-, that any- private Party. | 
ſhould have it in his ppwer $0 indemnify the tranſgreſſor-. and A 
© albeirthir two laſt ſpeciesof Thiefe: benot expreſly contained: 
inthe AR, yer ſeeing the a@tibears, that Lords of regalities,. 
Sherriffs, nor others, ſhall not ſel], 8c, under the word - others 
generally all tranſgreſſarsare camprebended,and by the 2, 47 
1, P, F, 5. itisdechred; thar fte who ttanfas with a Thief,, 
for Theft committed againſt himſelf, ſhall be guilty. of Theft 
boot; and ſhall be puniſhable as the-principal Thief, from. } 
which it appears, that che:puniſhment of Theft-boot in private: 
perſons, is the ſame with the puniſhment of the thief, where- '; |: 
as inthe firſt 48; P, 13.7. 6. there. is no puniſhmene flagured 
againſt private perſons who are guilty of Theit-boar,. only a- 
ge cranſaQing ovranſoming, and Sheen, verb; Bote,. 
:figes, Thetr-boap.to be whenany perſon agrees. with a 'Ehicf, 
rpBcs him from. the Law... And. xee Fremembie that.inFax,. 
1665; Angus Mackimtoſh,being putſued.by theSherifleDepure: 
of. Inverneſs ,.. far-Thett- bao, as he wha-bad componed wich: 
a Thief whe had ſfoln ſome meal tram him.y the Lards.ob Sel- 
{ran did Advocat this purſuite to themſelyes,. becauſe they: 
thought this crime of Theft: bogt in deſuerude, and therefore 
Jeſolved:ro Kearit chenifelvcs;thit they might oleerly dee" 
I har F lefe-bogr Was, "and Now far it wits tobe ex- 
\ M, The. Civil. Lav knew notfuch diftin@crime as recepe. | 
ok Thete, . | buvit was compretiended under tlie definiti-" 
on:of:+ Pheft; forrecepiis defined” tor beocceultatio latronume- 
velimatfloorumes 0 quilitronimapprebingere poterat pecunia' 
vehſ[arreprorum pane avctpin, I: t. fue recepte tris the wilfub- 
cenceatingor protedting a Thiefby him-who - might have ta- | 
AI ended Nim; 6d rhe eicher for money, or a part: 
olithe-ftolnporth, rom which definicion cit maybe inferred, 
1;;, 'Thav fachaslodpe Tiiieves'in Inns, are not lyable forre- 
| | ceptr 
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cept, except it be likewiſe proved thar they. knew the perſon- 
ſodged ro have ſtoln goods, which igaorance will not excule, : 
i ir be 4fﬀeRed and defigned ignorance, as; if all the: neighbours 
knew, or if it was intimatto them, or if any perſon offered to/ 
inform; and the Inn- keeper wauld not know, or if the gueſt 'of- 
fered an extraordinary reward, . & offered to þtibe ſeryancs,or' 
kepe a very jealous watch.. uhh: profumptions may infet'an- 
arbitrary puniſhmenc, .butnor death, 2, It may'be- inferred 
that the lodging. a kinſman, a wife or husbands entertaining” 
one another,. will not inferr recept;- becauſe thar-is preſumed 
ro be done rather, out of love, then: avarice or dote,. /, 2: 
. drrecept, which was extended.as Chafan, obſerves; #ubr..1. 
5, N.13; toa Miſtrisconcealing.her (weet-hearr : Ti all 
which cafes the receptors-areonly to be excuſed, ifrhey coms 
municat,not inthe Theft,., for elſe they are tobe puniſhed as 
Thieves, for thatis not rhe effe& of love; bur of fraud. 
HM: Receptof theftwith us, is punichable as the principal chief; 
Stat, 2t x Alex3,W here it is faid; that whoſoever ſhall recepe:: 
chit thing ſtoln willingly and knowingly, he ſhall be puniſhed 
2 the principal Thict; and from this it may be concluded, thar: 
cept with us, is. properly, when: the thing ſtoln- is re- 
epred, . and.not, when the ſtealer. without the Theft isre- 
ceif ed z for to as the recepting of the Thief, -ic appears only- 
to be puniſhable , when Leccers of Iatercommuning are pub-- 
liſhed, ' prohibiring:all the ; Leidges-t0-recept or fortifie a 
malefactor, elle Letrers.of- Incercommuning; were unneceſſary ;- 
nor ſee Iwhy che recepror.of a Thief ſhould be:ina worſe con- 
dition then the receptor of a Murderer; and our practice ſpeaks + 
ſill of recept of Thefc,nar ofT kieves, ar leaft receprofthis na- 
thre falls not under this ſpecial crime, but'anly under the Thief 
general crime ob recepting maletaQors, butt the receptor of a 
take money; or good deed,.forthe receptiag even his perſon, 
eora[s,be is guilty:of Theit-boot;bar by:the'2 1,477, r,F. 6. - 


= 


©. 


"214. T heſt-boot. "I 
It is declated, that whoſoever intercomtnuns with Thieves, or 
aflits them in their theftous ſealings, or deeds,cither in going, 
or coming, or gives them mear, ' harbour, or aſſiſtance, or try 
with them any manner of way,they ſhall be purſued, cithet Cie. 
villy, -or Criminally; but this a& ftrikes not againſt ſuch as 
have entertained the Trey conſiderable, time, , after the 
committing of the Theft, .an{ÞEtore'Letcers of-Intercommu- 
nigg were execute, . - b 
I 'V.. The receptorwith us cannot be puniſhed, or-thole an 
Afſize, till-the principal thiet be firſt convie z for it. he be aſ« 
ſoilzied, the receptor cannot be puniſhed, '5tat, David 2..cap, 
29, but by the83, cap, quon,. attach... it was only declaret:. 
thae-the : receptor ſhould not be puniſhed rill the-prigcipal.was 
either convict orattained, #, e, accufed with us, . Now .t is in- 
- violably obſerved, thiat the ptinicipat thict ſhould be fiſt di- 
. cuſſed, aswas found - +? © ©” 7, andin Anne 
1663. 2verdict againft Gedrp# Grab are, before the Juſtices, 
figding him guiley of fraudulent uſing of a Bobd, was .reſcins. 
ded, becauſe the principil thief was not firſt diſcuſſed ; the 
caſe was this, Achmuty, granted a'Bond Tto'the Lady Bairfoog,. 
tor cight hundreth Merks, ſhe affigned'it to George, bur theres, 
aſter payed him another way,/andrerired the Afhignation, and 
ajter-this ſhe put both Bondiand Affignation in a'Bonner caſe 
and George having come by the bond” ( ashe- pretended from 
Miſtris :8:{/ing, Daughterto the Lady, -whoalledged ſhe had. 
oot it from her 'Mother fordebr ) he ſends it to [reland, -and- 
recovers payment, :whereupon hewaspurſued for fraudulent. 
uſing, and'recepr;' and tis diſthargeot the former affignation. 
was produced , -and the Bond+was proven'to have been in. the 
Ladies cuſtody, *Whereupon he was' convict by the Aſſize, . - 
but-.this verdi& was Tteſcinded with the Juſtices Tnterlo-: 
quucor, becauſe the Libel wasnortreleyant, till Maſter and , 
"Miſtris 8#//ings,; had been firſt difcuſt, andthe verdi& was un- 
juſt, becauſe it was not proved that they ſaw George Grhame 
deliver 
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F geliverbickthe Bond, indche general diſcharge mighthave- 
&. beengiven, (peynmeranda pecunier and if ſuch uſing as this 
- might;be termed Theft; all:aGtions of exhibicions would be - 
turned in purſuits for theft; | 
. But it may be doubted, whether if the Principal Thief dye, 
the receptor may bepuniſhed, ſeeing after death the Principal 
thefc cannot be enquired into, for though that priviledge be 
granted, quo ad the diſcuſſion, yet it inferrs no indemnity to 
the receptor z and we ſee, that where the henefite of Ciſcufſion 
isgranted to Heirs oz Cautioners, he who hath the benefite - 
may be purſued,if the party who would have been firſt diſcuſt, 
be, in ſolvendo,and the reaſon of this maxim ſhould hold, when: 
the Principal Thief is alive, and not when heis dead, is, becatſe - 
it is preſumable that the purſyer is malicious againſt the recep- 
tor, for elſe-he would conbtleſſe putſue the MalefaRor who did 
the moſt immediat wrongto him, which iris probable there-- 
ceptor knew not,. It may bealſo doubted, if the Thief dwell © 
in.England, or in .France, . whether the purſuer muſt firſdiſ- . 
cuſſe him, . | Py 
 V. If the thing ſtoln by the wite, be found with che haſ- 
"band, he is not to be puniſhed, except heexpreſly promiſe tg 
defend his wife, . or watrand. her; but-if the thing ſtoIn by the 
husband be found under the wites keys, or under her care, ſhe is - 
puniſhable as a thief, Srar, Wil, c, 19, & quoy, attach, c.12; bur * 
theſe Chapters are contfufed, and de pradFica both main and wife 
aregyable, it they were acceſſory to any others Thefts, btrt no - 
otherwiſe, | 
Albeit the concealing of: 'Theft be Criminat in others, yer it - 
is not ſo-ina wife, ibid, . And yet the husbands authority is 
ſaid not-to be ſufficient; rodetend her-in atrocionscrimes, 
though ſhe be obliedged, generally «ro-obey him, ibi4, From 
which it may be obſerved, firſt; That” thett'is accompred an + 
atrocious crime, .for that Chapter treats of Theft,” albeit this: + 
8 v1 be-- 


- _— 


a 


$49 Thefboot 


be much -controverted amo; Dofters who after 7'fong 
debate, whether Statutes axdening; | 
crimes,generally thould beextended toTieft; which they teter 
to the arbitration of the Judge, whos to-Jadgeaccording 9 
circumſtances, And certainly, picking, :or perry Thetr; isuoc 


an atrocious crime, excepeayhere the Fhictande-acradevfics 7 
amongſt other inſtances of this, Tthail omiy cire Robers Towdt; 


who was only bagilhed for theft and pickry, : anne 2638, 'biit 
thetr joyned with violence and rapin, iſRtoath-reifis atrocious, 


2, Itiis obſervable fzom-that text, thac incrunes - that ate $1 


not atrocious, per argumentum 4 coutrario; obedience to thi 
husband, excules the wite, | Ee 
'VI.It is ſtatuted,v, 9 that ſervants are obli oceveal cheie 
maſters thetc, elſe they ate guiley. Frommwhich it may bede- 
bated, that a ſervant who left his maſters ſervice immediacly, 
thoughhe was in company with ham atche c6micring of thete, 
i$-not puniſhable for his being in companyzlince he might have 
been brought upon the place withoue knowing his Maſters 
.defign, and being there, durſt notto have refuſed cancurſe up- 
on ſuch accompr, I ſaw ſome ſervants Aſſoilzied by the 


Council from death, they having left their Maſters ſervice, as 


faid is, though.chey revealed not the Theft, which they mioke 
'have xt ps through fear, or wanc of —_— 7 
V 11. Recept theg is puniſhed as Theft, which maſt be 
meant only ot zmmediat recept, for the mediacdellers of goods 
belonging co thieves or inobedienc perſoas, who dare not come 


- ,to Mercat themſelves, are only puniſhable by baniſhment, and 


.confiſcationot.cheir moveables, :the half wheveof is co belong 
ro the Kino, andthe other half co the Suiter, And from this 
aR may be raiſed theſe two doabts, 1. 'Ifrhis a fhould 
#trike agataſt the receptors of any other goods, then rhefe of 
Highland Thieves, feing the a@ ſpeaks of thieves who cannot 
.come themſelves to Lowlend Mercats, whereby the atts made 
againſt Sornars of CONT be put to exectition, yet ſure- 


ly 


s a3 vhs 4 - . — 4 a 3 4 
"——— 
vs - 
F 


T beft-boot. 217 
| ly this Ac ftrikes againſt all ſellers of goods belonging to any 
thieves, ſeing the reaſon is the ſame, Theft being thereby 
-promoved, and theſtatuto'y words run disjunively againſt 

| the Sellers of goods belonging to Thieves in general, & «65 
- lex non diſtinguit nec nos , or inobedient perſons and 
FJ Clanns, 2, It may bedaubted, it this a& ſhould reach the 
1 ſellers of goods belonging to any other MaletaRors, ſeing the 
Rubrick ſpeaks gene;ally of ſellers of goods belonging to Ma- 

FF lefators: And ſome think, that if any MalefaQor be atthe 
FF. Horn, the ſfllers of his goods maybe puniſhed by this ad, 
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T,. What priviledge the Romans gave to a mans own houſe, 

2, What is Hame-ſucken, and the ſeveral kinds —_ 

3. The puniſbment of this crime... 

4.. How Hame-ſucken is puniſhed, when it is only purſued by way: 
bf aggravation... 1 
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Yhow much the perſon offended lives ſecurely,by ſo much 

Bl invaſions made upon that ſecurity are the more ſeverely: - 
puniſhable z. and therefore, ſeeing a man expects more ſecu- 
rity,and isleaſt guarded againſt violence, 'whilſt helives peace--  Þ 
able at home, theLaw puniſhes more ſeverely injuries done him: - | 
there then elſewhere -: and it is very preſumable, that no per- 
fon would enter anothers houſe,with a deſigne ro-offend him, or 
would offend him there upon-any ou, except he who had 
very much malice and prejudice againſt him : | For by. injuries: 
committed againſt a perſon in his own houſe, not only the pub- 
lick peace, bat.even the. Lawes of hoſpitality ace effen-- 
ded, | 

T.. According to the Civil Law, no man could have been 
drawn out of his ownhouſe,nor could have been cited therein,[,. 


f:19:Jv 5nj aw vocande pleriqne Sutaverunt nullum de demo ſua in 


1us-wocere licere-& quia domus tutiflimum cuique refugiumrecepe 
taculam eff eumquequi inde in jus vocaret vim inferre videri. But” 
| Ibe-: } 
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Tbtiere the reaſon of this Law was, becauſe wacetis in jay, 
2725 at that rime uſed, not by 2 ſiwplecication, 25 now, but ab- 
tartocollo, and by dragging the dejender to theCowr; Por elſe 
ir is not imaginable how the citing aperſon at bis houſe canld 
inter violence,.or ryot againſt the citer ; but though this Tow is 
now {o1arr antiquited by cuſtom, that any perſon whatſoever, 
may be-cited in his own houſe, and my ve violencly drawg 
torch thereof by Captions in Civil caſes, and watends in Cri- 
-mina]: Yer ſopungentis che reaſon inſerc in thac Law, thar 
lone cnlque tuiiff1i mam refugium atque receptaculurs eſt, which 
is likewiſe repeated, f, 1, C. de pretor:& honor, preter « That 
it being:jopned wichthe tormer reaſons above expreſſed, hath 
introduced that by the ftaeutes of the greateſt: part of the 
world, ' gravier (ſljmatur injurie alicut faite in dom ſus quan 
alibi & 1des ut plarimum duplicater pena walificit commiſii 80 
com feuſs, Cabal. confil. criminal, caſs 13, Which islike- 
awiſe confonantto the C iv!] Law, whereby of 01d, the entering 
anocher mang/houle, inwits domino, was punithable as 2 crime, 
F, Cory, de ixjuriie, «nd thereatter was puniſhable, aionc ivju- 
'riarum, 1, 24, F. de injur, | £ 
' 11. The invading a perſon in his own howſe, wichus is 
called Hame-ſucken, and is defined to be, when any perſon vi- 
olently- enters into another mans houſe withoue licence, ar 
contrary <0 the Kings peace ,' or ſeeks him, or affau]ts kim 
there, and comes from a Dutch word Heime, which fignifies þ 
houſe, and Suckey, which fignifies co (eekor purſue :Con- 
cerning which crime itis obſervable,” That x, Tteithermay 
"bepurſued asa ſeperaterime,. oras the aggravationel anacher 
grime; when it is purſued as a formal crime, the purſyer muft 
Lipel char he was invadedwiglently, or (ought afteria his own 
Towle 3-For if the offender did came in upon invitation, or ac- 
'cidentally, arid chereafterepon an emergent offended or inya- 
' ded the\Mefter of chehoule, his is not properly Hame-ſucken, 
'feing the offender: <4 or” TY ordeale, 2, _— 
of »-7 mu 
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muſtbe doneto > wang in-his- own houſe, that iis td ſay, where 
the parſuer was ſtaying, | ying or rifting night and day, Reg, 
Maj, l, 4: cap, 9.%.1T, Upon which place Skeen-obſerves, & 
qui inſultum fecitjuxta domum hic lege punitur Bartol in anthent, 
de appell, S, ad hec, And1:find that Clar.queſt, 82, determins 
that a Statute which doubles the pain of invaſion, when the 
invaſion is made in the-houſe of a Tae, or Magiſtrat, takes 
place not only againſt invaſions made in the houſe ic ſelf, but 
likewiſe made inthe confines thereof z. And Albericss de ftaty- 
tis, 1, 2, queſt, 35, extends to crimes forbidden in places, to 
crimes committed within the confines thereof, which though _ 
it be contradited-by Yincen, de fran, deciſione. 402, Be- 
cauſe rigid and ſpecial Lawsare ſtrialy. to be.interpret yer. I 
think, that'if rhe invaſion was made in any place that proper» 
ly belonged to the houſe, ſuch as che Porch, Conte, Inner 
Com, or Office- houſes, . that inyafion ſhould be puniſhed as 
Hame-ſucken, becauſe a man is (aid to be at home there, and 
expecs as much ſecurity there (which is the reaſon inductive 
of the Law) asany other elſe, And thus the ordinary form 
of Libels with us bears, that the purſuer was invaded within his 
dwelling houſe, ' or precin- thereof, : Thomas Crumbie, was 
hanged, and his moyables eſchear, for offering to ſtrike my | 
Lady Traquair with a drawn Sword in-her Garden, 23. Fek, 
2638, but if che'place wherein the invaſion was made, was no 
incloſure, and ſo adjoyned to the houſe, I think that. chough ic 
was at the very doore of the houſe, that Burt. his oppinion of 
juxta: dominum, does not hold - And thus a Gentle. man 
being: purſued -upon the 24., of Fuly 1663, for Hame- 
ſucken, inſwa far as he came to Alexender Proveſts dwelling 
houſe, and there called himour,, and forced him to yoak his 
Carts, and ſcourged him, The Juſtices would not ſuſtain 
the Libel as Hame-ſucken, becauſe ic was not committed in 
. the purſuers houſe, though it was dane at the houſe door, but 
ſuſtained jt as.appreſſion;. And yetI think that if it had ona 
alledged. 


ads. AE. et hte” 


Hawerfacns 920+ 
alledged in this caſe, that this invaſion was Hameſucken, be- 
canſe the perſon injured was called out of his own houſe by the 
offender, and ſo quo a4 him muſt be repute as if he Had been in 
itz The Juſtices would have ſuſtained this to have been 
Hame-ſucken,if it could have been proved that the wrong was: 
done immediatly without any preveining provocation; for the 
Law would: have preſumed that the perion was called out of 
deſigne ta evite the quality of that crime, zec debet frans ſus 
quem libet adjuvare, © | | BY 

It is doubred if mans Shop is to be accompted His houſe,to- 
| inferre this crime, and though it may bealledged, that the ſe- 
curity is to beexpeRted, as well in the one, as in the other, 
And that it is as much the publicks intereſt, that Shops be nor 
entered, and perſons diſturbed therein, as. houſes, for thereby. 
publick commerce is leiſed, as well as privat ſafety , yet upon 
the other hand it may be aliedged, that by the foreſaid c, 19, 
w,1T, Tharis only called a mans houſe, whiere he uſes to riſe 
- andlye: Andamongſt rhe different- opinion of Lawyers, TI 
find this reconcealing diſtinion uſed, that if theShop be adjoy- 
nedto the houſe, and be not repute adifferent houſe, rhat eo- 
caſu,” invaſions in the Shop inferr Hime-ſucken, otherwayes: 
not, Cabal, ibid. where he likewiſe cites Salsſet,, 4lbericus,and 
others, determining,” that if a man have two houſes, in one: 
whereof he dwells not with his family, that his being invaded 
in that houſe makes it not Hame-ſucken, which is moſt conſo- 
nant to out own Law above-cited, which requires lying and ti- 
fing z And thus Iremember that in F#ne 1669. Thomas Syd- 
ſerf,, having purſued Mungo Murray, &c, for invading him 
in his Play- houſe, that invaſion was not puniſhed as Hame- ſuc- 
| ken, bur with impriſonment, Nota, the former Eawagainſt 
Hame-ſugken takes place as well when, the iinvaiiqn is com- 
mitted ina mans hyred houſe, as his own, if he an®his family 
live there, Skeen ibid. & Bartol- le, ad legem jul. de adulteriis... 

It may be likewayes donbted, whether the beating a man ia 
his own-Ship, can be punifhed as Hame-ſacken, ſince a _ 


_ 

. 
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crime which wasnot Capital ati its own nature, does become 
fuch by the circumſtance obthe place, Sand Whey that the 
perſon accuſed ſhoufd norfye long hitter the hizard, & grave- 
tas in uno levandus ao alie : This crime hath likewiſe this pri- 
viledge, that: it may be proved by the ie parigers own ſeryants, 
friends,. or other ad wr ga are otherwiſe lyable to excep- 
tion, which is introduced not only upon: the accompt of nece(- 
fity, but likewiſe in edi” ofthe offender: Nor were it pol. 
fible to prove crimes of that nature by others then-are in the fa- 


mil 

"Yv.. Wiken Hame-fucken is purfred ontyas 202 rayarie on.. 
ir is libelled that.ſuch a thing was done by way '6f ame-(uc> 
; anfrhe paniſhment thereof is a1bitkarp, $ 6 caſo, and' this: 
is ſoold an Sggravation © of a crime, .that David, 2 Sam, chap... 
, verſ, it, Q8gravits th ſe de ofherh, becauſe they kid 
fanh him in rpon his own b bed;." The Libel 
in Hame-ſocken: rains ther: fre albrie by che Nu (cipal Law 
of this Kingdom, the committers of the crime of Hame-ſucken, 
that is to ſay, who ever invades any of .our es eable Subj 
and Liedges Viotendly with vagponh, wi ay web 
ſes.- of \ Comer mer akin Peace, ſhall ia 
| iſhmenr of death, aF our [aids 
þ | | -themfeſves Proports: $. Note 
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TITLE XXI1 
: Breaking of Priſon. - 
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1, The puniſhment of breaking of Priſon by the Civil Law, 
and ours. 2M 

2, How the going out of Priſon , when broke by another, is 
Puniſhabee. EE. Br, 

3. Whether be is puniſbable, if heretars, 4 

| , 4. How at endeavour to break Priſon is puniſhable, 
'$o _ the Maſter of the Priſon, is poniſhea, sf the Priſong 
eſcape. Is 


PRs are ordained to keep priſoners till they be tryed, | 
L. and thereforehe who breaks them, does more then tacite» 
lyacknowledge the guilt,. fince it-is to be preſumed that it he 
were innocent, he would chink-himſelf oblidged in honour, as 
well as intereſt, to wait tillhe were abſolyed judicially-- .and 
fince Priſons are the greateſt ſecurities of the publick peace 
thereforeto'break.chem is a kind of. ſacriledge - And as the 
Walls of our Cities are ſacred, becauſe they defend us againſt 
-our enemies, ſo ſhould Priſons, becanſe they defend us againſt 
our wicked Countrey-men, -who are the. greateſt enemies of 
the Common- wealth, His Majeſties Advocat did alſo in the 
os of Hilton, well call breaking of Priſon a publick Hame- 
ucken, 

I, The breakier of Priſon (whow the Civil Law, callsefr e 

wa ; for 


\Bor carceris ) vas punithed pers capiteli, 1. 1,f, de offratior: 


conf 


Breaking of Priſon. __  . 725 
Buarby char pupiſþment was meang.qot death, tor chas were 
too fevere, but capitis dimrantie oft-prors rinetc;, and in efieft 
he was atbitrarly -pyniſhable, except. he were 2 Sonldiers: for 
Soptdiers Hagpkine Priſon were puniſhes by dearh, l, x5, i; oc 
: re, milit, bi Ne Shaldicrs having ordinagily MQre.COurage, 16- 


quire that they ſhogld be over-awed by . greater. puniſhments 


Agd yer | know, the learned Watheus thinks, thatquil;her 


wy 


ers CArceris, 1s putiiſhable by death': But [ think nor his 


rguments concluding, forthongh Ulp..l. 1. de effredt. fays 


[that ſuplicium eſt [ymendum; yer (5 follows-not, that by ſoppli- 
-eium is meant death, Gince all the gloſsators make Ay PPO 
1i4Y's 


a genus; and-when Lawyers mean death by it,. they lay, 'vlti- 
mum ſimplicium, And though Cicero ſayes, that exiligm ney 


oft ſupplicium ſed perfuginm & portue ſupplicii, he ſpeaks rbere 


as an Orator-; and indeed as to theſe who deſety'd' to die; ba- 
nifhment is 2 hatbour and þappineſs., Nor does hisogther Ar- 
onument broughe {rom the aboye-written. Law, 'corcerning 


'# 


Souldiers, -concJude, for Souldiers, 2s I: gbſery'd,. are mate 
ſeverely-puniſhable then orhers, becauſe.of che hazard + of: thi 


event, and.ſtrine(s of Diſcipline, and becauſe,asT-qbſery'd, 


ty . 


they fearleſs, and ſo.ougbt to be mare threatned then others, 


but what .need-was there'ta haye-made a ſpecial Law for Soul- 


iers, it all breakers of Priſon were punithable by death"s- And 


it is gain the,natute of Arbitrary Crimes {Cſych- as this is 
eſſed to be) to be puniſhable by death : and 'the word ca- 

ite punire, ſhould alwayes be interpret in the,meekeſt ſenſe ic 
can'bear: Nor ſee I why the Law would haye ſpoke {o gene- 
Tally, if it had defign'd that ſeverity, By .our Law breakers 
of Priſon are-puniſh'd by baniſhment, or fyning, according to 
the nature of the offence, bur there 15-no exptels Statute deter- 


Mining the puniſhment, 


T1, He who fledoutof Priſon, 'when it was wake by WL 
ther, ſhould +in the judgement of F#lixs Clarus, be puniſhed 
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in the {ame way, asf he had been found guiley of the Crime it: 
felf, becauſe he confeffesthe Crime, and fight is a-preſum'd 
acknowledgment, Far.quef:21..num, 25, but this ſeems to me 
-t00 ſevere, for fiightisa preſumption z and it is unjuſt to-con- 
demn upon preſumptions, and were it.not abſurd to condemn 
'a man to die for a Crime of which he is found by. the tryal of 
others to beinnocent: And men may flze our. of priſon; rather 
becaufe of the inconveniencies of reſtraint, - then out from 
the conſcience of guilt, vid, Pegner,. queſt. 1. crim But 
1t there had been no violence uſed, a perſon.impriſoned tor 
-2 Criminal Cauſe; may eſcape lawfully, Perez. ad tir, C, de 
euftod.' reor; becauſe he may redeem lawiully his own blood 
-from fiazard. Tt the perſon incarcerat:was incarcerat only fora: 
<civil debr, ke going ourof priſon, was even in.that.ca\e. tound 
-puniſhible only by an arbitrary puniſhment, F#h-3,.1673, In 
the caſe-of Francis Irving of Hiltoun, who was putſued for 
breaking the Priſon of Aberdene, where the Libel was found- 
ed upon the common Law, and the Laws of Nations,and upon- 
out Municipal Law and cuſtome, without citing any particular 
'Law :: And ſnbſyuming chat:he being incarcerat tor a civil debt, 
-be and others brake the Prifon,. at leift- efcap'd, the Priſan- 
being-broken, and therefore concluded.an arbitrary puniſh- 


mene, and payment: of the. dammage done to the Tolbuith, . 


Againſt which Libel it was altedg'd, 1, That it was not tele- 


vant, ſince-it condefcended upon no Statute; nor had weany 


Stature or Pratick making.the going ont of Priſon,. when 1t- 


was broke by another, puniſhable, and wheg che impriſonment 


wasonly fora civil debt - Nor was this:a.Crime by the Civil 


Law, which puniſhe only efffatores carcerum , but not eo: qui 


evaſerunt: For nigram nunquam excedere debet rubram, that 
ws tofay, nothing in the Title ſhoul4 exceed the Rubrick, and 
therefore the Itt{cription or Rub! ick being deer ai? oribus, 0n- 


ly-ſuch were criminal by that Title, as were effrafores, And: 


as Peree; obſerves, num, 16, Si abfit violentia poteſt reus au- 


fugere: 


_ "—_— Gaia bo a ORR + 1. > 113136 + "$4: a "na  "_= 54 4 
. 
8 . 9. 
PB { P r 
; 4 £ ” T 
* 73 


_— 
_— 


227 


| Fugere 4 carcere gueys apertum vidit: And the reaſon of paniſh- 


ing effraFores carcerims does not-militat here, ſince there is no 
;prejudicedohe to the Priſon, nor violence committed againft 
Authority, And it is lawful, becauſe natural to every man 
to recover his natural [liberty z nor was-it -ever heard that a 
man running away from a Meſſenger, was puniſh'd as effraor 
carceris, and yet that is the ſame guilt with what.is. here pur- 
ſued. 2, The Libel concluding art and part of che breaking 
.of Priſon, becauſe heeſcap'd out of Priſon, . when broken, ts 
mot irrelevant, fincethe one'may exiſt withone the other, 
for one may eſcape and not break, and therefore the 'one can- 
-not be neceſſarily illative of the other,, 3. Thepaying dam- 
mage cannot be Toncluded againſt one who only went our, 
fince he who goes only-out of Priſon occaſions no dammage, 
and conſequently oughe ro pay none, To which it was reply- 
ed, that as tothe firſt, ic hach been-the conſtant opinion of 
Lawyers, that going out of Priſon that isbroken is a'crime, 
fiace the Priſoner ought to. have taken no' advantage. of ano- 
ther mans.crime, but ought rather'to have hindered the break- 
ing of the Priſon, and to have cryed and advertiſed the Keep- 
er, Whereas hete the Priſon was broke by a long and daily 
work, and yet no notice was given; likeas, Steen in his An--- 
notationsuponthe 't, Chap, Star, David2, obſerves, that qu; 
tffrat?o carcere aufugerit vapite punitwur, which is conſonant to 
13: f dere milit, &1,36, f; depen, Tothe 2, it was reply- 
ed, that the Priſon being broke in the night time, che purſu- 
er could not diſtinguiſh who broke it - And if it were neceſſary 
to provebreaking, it ſhould be impoſſible to prove the crimes 
and fince the Panne] might have ſtayed and have cleared his 
wn innocence, it was juſt that the Law ſhould conclude” him 
euilty 5 and except the Pannel could by way of exculpation 
alledge that it was broke by another, and offer to prove by 
whom it was broke, he who goes out ſhould be concluded to 
beatrtand-part, Upon which debate the Juſtices ſuſtain'd the 
Gg 2 Lib 
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Lhe to inf An atb{rrary paoiſhmen ,-: Bur yer the Aﬀize aſ-: 
ailzied the 4nnel, though it was proved that he was in Pri- 
'n, 2nd that the Priſon was broke , and that he came.dawn. 
ona Rope, .for't ey chought chat. ſigce his. breaking of Pri- 
ba. wes tog proved, . he ought not to be concluded guilty, 
but here gbe verdict was-contrair to the-Interloquutor, 
, At the -Priſoner was ynjaſtly detained' in, Priſon ,". Clargs, 
thinkschat he i$.0t tobe puniſh'd, though he break Priſon, 
gue. 21. un, 26. But this-opinion is moſt abſurd, for he 
oug| t not. tobe Fadge ro; the Jawtulnels of his own impriſon-- 
merit, bur ought ro apply tothe-lawful Authority for redreG.. 
 And'l, 13; fe. de cuftog,. reor, doth exprefly determine, .cos. 
punicndis, eſſe quamvis' innocentes ipventantur ex eo crimine.. 
propter quod in.carcerens impadtt ſunt, Ayalſo, .itis veryclear,. 
that /, nihil intereft, C. dt captiv. Upon which the Doors + 


Ew FX 


our ſome fon f che power offended ; and we ſee that :Mur- 
derers and ot 

"I V.' Theſe who broke. not- Priſon, . but eſlayed to break, 
are tobe more meekly puniſhed then theſe who broke Priſon, 
Clar, wwm, 27, which is alſo obſerved in. Scotland. Nogopl S 


1 .* ; ? 


theſe who break Priſon, þut:thele who aſſiſted them, and re bh 

Keepers, by whoſe contrivance or negligence they, efcaped, are - 

paniſhable, 1.8.10. &'1 2. 'gþe of. repr,. .* 

 ' V. Ita Priſonereſcape, the Maſter of the Priſon is oblidg- 

ed to purge himſelfby Oath, that he eſcaped withouthis will . 
ot; conſent, Star, David 2. 69, 1.: num, 6, And by the 19, 


chap, .. 
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TITLE XXL 


©», DeDardanarir, 


Fore-ſtallers. CO 
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bythe Civil Law, 


3.  Thetlifference betwixt Fore-ftallers and Regraters. 
3, The firſt branch of this Crime, by our Law., is the buying 


yi Corns to a dltarth, 


&;, The ſecontlis, the buying Corns coming fou Mercat, 


'213 four Miles, 


7, Thepuniſhment of this Crime, 


-_ 
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T1, What Fore-flallers are, and the ſeveral ſpecies of this Crime 


The third is, the adviſing others to commit theſe Crimes, 
The fourth is, the buying Commodities ina Mercat, upou 
' oleſign toell the ſame again at any other Mercat with- 


Mz having gathered themſelyes into Societies, they did 


for their own cenveniency and proviſion grant many pri- 


all perſons might be:the more equally provided, they did 


viledges to Mercats and to ſuch as frequented them , and thar 


lay 


Nach reftritions both upon buyers aad ſellers, as they thoughe 


Fr for that deſign, 


For albeit it be lawfull for every man to 


fekis own as he thinks fir, and to ſell his commodities where 


and 


Pore-ftallers, 271 
and to wham he pleaſes, yet ſeeing common juftice is tobe: 

preferred co private advantage, ic was erdoae— the 
© Common-wealth,'as upon'that accompt, they'will not ſuffer 
any man-to-abuſe-his own, 'to' the detrimenc of the Common- 
wealth, (as-is to be ſeen in-theſe Laws which. concerns incer- 
ditions) ſo- much'leſſe will they allow men to'wrong the 
Common-wealth for their own-private-gain. The great in- 
ſtance whereot is.ſeen-in-thiscrime of Fore-ſtalliog,or regrates 


F Fore-ftallers were by the Romans called Dardinarii 2 Dar- 
dano,. ( a Merchant who was famous for thatcrime ) And by 
the Civil Law theſe were accompred dirdenarii-properly, who- 
knirded up their ownCorns. or bought up the Corns'of others, 
ot defign'to keep them to adearthy, but:iimproperly thefe were 
likewile called Dardanarisi;who did buy up ary other commo- 
dity unlawially.upon that deſign, which kind of Merchants were - 
more properly called panto polz,. by:the novel of Falentinian... 
which crime as-itwas puniſhed per legem juliam de anona, ſo 
the puniſhment of ir per L. ſextam,. ff. de-extra; crim;. eſt: 20, 
anrei Fr. puniri extra ordinem; 3 | 3151. Os. 

A third ſort-of Derdenariinumberedatnongitthe Doors, 
are theſe who proprrly are called revenditores & qui emant- 
ut. carins vendant- ex raritate raritatis raritatem affettantis- © 
Tholoſanusvap.135. num; 10, Mithtms-alſomakes monopoliſt 
a fourth branch of theſe, and ſurely they are'equally guilty of | 
prejudging the Common- wealth with theſe- above relaits 
ed 


11. Though Fore-ſtallers and Regraters be ordinarily taken for 
one ant! the ſame, yet there is this difference berwixt them, . 
that Regraters are only thoſe who buy goods, 'that they-may 
ſell chem again at a dearer rate-But Fore-ſtallers are ſuch'as buy ' 
goods before they-come to an'open Mercatz but ſeeing cuſtom + 
uſes the'e words promiſcuouſly, we ſhall divideFore-ſtallers or- 
Regraters.into-thele feyeral ſpecies or branches, | 


It... 


Fort Tullers. 
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L. The: rl}; ſpecies or {rind obFore<tallers, isof fath who 
either prigatly,056by entering, inteSociecies, byywp Hl geods . 
upan deligne,.thatby making themſeiyes 'Maſter of the com- 


+ 


>) 67 Jay erect Gtch ates forchom as they think Ky. 
And this4s-very ficly made 4 erime, becauſe-ic is abfolutely de. 
-(tnaQivetothe convenieney of the people. :But becauſe this 
(a5 alldeſigny are),aJarentaR of themind, and fo ft hard1t6b 

DT Jrionk theFare-Atabers havernotentered into'x Sottery, 
therefore this guilt is. qus d this qualification and deſign in- 


ferred;from prefarm ptions; » a6if'aperfonthonid offer to buy all 
X ITS and-ih Scotland, :: and deal wich: MC aha tank 
ny.co. fell, chat. they ſhould not (ell roany other,” 27 Tf any 
ofahels gaiverfal bayers fliould give extraordinar rides which 
is preſuaaed, he would nocido'bur-upon fome defien, "3; It bh? 
onld boaſt gþ4t. nose 21ſt had that:Commodity-ts fell, 'or 
ch other words as might be ground for a Judge'*ro infer the 
eſign.; yeticmay bedoubted here, itche univerſil buying of 
iny al.cheſe Commadizies; in ordereq a forraign-tranſports. 
-tion;-2ndwhere-none of them are yended arhomemwichin the 
ountrey, can inferr the Crime of Fore«ſialling, feng ſtrah= 
ersaregaly;prejudged by highteningthe-prices in that caſe - 
:Bur ſcing-the Conntrey-would be likewiſe thereby prejudged 
by being abſolutely deprived of that Cemmodiry, -certaig! 
the guilt will. be-extended even in that-eaſe;-which will-hol 
ly exviſe in rangers 5 who buy. up :the Commodities of -the 


onnttey-uponthat defign, who may'be likewiſe therefore 


vaithed within che Countrey where they commit the guilr, 
being lyable to thet JuriſdiRioh, -ratione docidelift;, * - 


Goods coming toMercats;betorethey cometorhepublick 
all or placewberechey ſhould be-vended, #andithis'is the rea- 
fo NE omendanien * And the reaſonwhy this' is made a 
Crime, 1s, becauſe Mercats being 'inftitute for the good of 
the Common-wealth, neopehagby conſequence behoved 

| to 


ole ;T he ſecond kind of Fore-ſtallers'is of chefe who buy 
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Fore-Fallers.” 233 
xo be diſcharged, which'is abſolately: deſtm@rve*to! itz-\dd 
the buying any thing betore:ic.come-to the Mercat, iis; fuck. 
But ic may bedoubred here , -whether. Commodicies may net 
bebought by Merchands ini publick; Burgh, es er be 
going 0 the Mercaz of another publickBurglr:Astdri 'S 
it a Merchand in 8ari#{and may-.nothuy: Skins therefromonj 
who ſayes he is cartying:- them' to. the Mercat of -Kinghorn-: 
And it this werenor allowed, [it would-occafion-much trouble 
borh'to {ellers and buyers, 2. It may.be-upon.the lamegraund 
doubted , if "one may ſell, finding that hezis notable: t0 
Lay.to a-Mercat day,) which it may\<ez; will>be+ britropre 1n 
a week in lome places,',; As to-which .difficulty;:imy opinion 
1s, that theſe can only be accounted-Fore-ſtdllers;againſt w 
ſomething of defignagainſt thecommon-g5dodican be proyed- 
'As if the, Burgefles of-one. Town ſhould be-provted-to:havecns 
tered into a Contract to-buy uprche'Commiodities whidewere 
goingrto.another adjacent Town; or ſhquldftind if this 'way 
every Mercat day -upon dezſigh: to; buy uþ the: Commodities 

-that Tr Ap che next adjacent:Tows,! And know this 

:to haye been the opinion of ſome lexrned :Lawyers; in' a caſe 
hetwixt.the New and Old Towns of Aberdene; cbutitormake; 
thafthe buying of things generally before theycomertoaMets 
cat, ſhould,inter a. Crime,; were-moſt- hard and-inicohvenient; 
And becauſe the deſign is-the great thing to be -look*d:td, jon 
effettus [ed affectus, therefdte both the At of Parliament and 
Criminal ditray in'this caſe, fpeak, only 'of Fore-Rtalling and 
Regrating; for by thedoing anyithing of ehts narure common- 
ly and frequently. az3-mns delinguendi, is moſt probably infer- 
red. And by the ſame realon, I conclude it-probabledlwayes 
tor the defenders 1a this caſe to alledge by way otexculpation, 
that what they dig, was done either-ignarantly, -or neceſſari- 
ly, or generally, alio animoquam delinquendi, vg, Tone in 
Burntiſland were pannel'd for buying Skins that wete-icoming 

to-che Mercat of Edinburgh, he might alledge;,- thac being 

: :H h oblieged 


_ Foreſkdllere.”. 
whlicgidandridfailzic reldeiiocd ſuch' x immbet” sf Skins be- 
givittcanguuch/zday; thactheretfore be was acteffirare ro buy 
wheſe: Otiftany weied atiedged/to have ieScockings thar 
wetecomingddo a Mere 4, -Htewight'alie "ie hs bonght 
ehenſkorthipovninſe;ionthirqo knw tat-ehere wa 1 Mercat 
apdeckiphacr:;':KnUoomciude nafnfly | that't ie buying 
any:thinFfor ourowd privacuſe';} makes not-che buyer in 00. 
iy ps. ble ofthis Criave;”' fince he does that 7a3quan gui li- 
der &yonienquam Macarer', and: Fore-ftalling'is 2 Crime in. 
Mawmnadiringe) 3501 0 t tER TT  oe OY 
ci AmoThs thitd|degrendfit is,theadviſins thefe who are to 
fell;i 40 vightelio ice, or thedifivadin&?the Telfers.to come- | 
wavy partienlarMeteary! no 
-+YE:7; Thefowrh:is, the buying Cormodities'in a Mercat, 
of tefignoiſeticcheſameagairin the ſame Mercar, or in any 
echer'Merc2vwibbin four/ Miles vlheveof; 7510s fo 
vi: BH Allwhich!pecies are” expiefly ennmerat;” Cap. 20, 
Pula Kofu>s: By which the puaiſhitfitnt'is' appointed to 
beimpriſoding of. cheiriperfons,* and: che Efchearing of their 
goods boughtand fold; rhe 2wo part: thereof beJongs to the 
King;:and:che thir$rovthe Shefriffs, ororfier Judge by whom 
they.arecondemned,: "Prot cn tov» conciuded, 
chavany JudgeSare conipdrenc2o puniſh Fore: ſtalling: albeir of 
old, rhe Chamberiain was, in-his "aproercies -air,” 'the propet 
| Judge of Bore: ſtallers,” asis clear*by the Chap. 35; ff, K, 774. 
aid, &.cap. 78. leg) burg;) And inthe-143, 46, Par..12, X, 
$o6;-where'the puaiſhmentis ordained-to be 40, Pound for 
chefirſthutcy too; *Pound'for the 2, And Eſcheat of all his 


. 


moveidies forthe third,” + | 

TI fiqd'feveral'perfonrs:convid-of this crime,. as Carrneroſie 

and vethers,'9, Fune 1596! "Anderſon 12. Func, Toung and 0- 

thers; 1 1.ot faxe; that Year And Haljaay,6, tugufp, 1596. 

Bur find nv puniſhment hive followed in chis,or any other 

caſes -*Thopgh this oritie canner beſaid to be in deſuerude, 
B+ +: 


> NAT j 
Je THE ſeing | 
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ſeing thre are ſome inftances of it, Yet mitius  puniri debent, 
Becauſe theſe cafes are i&#, ard nopugiſhmgne has follow- 
ed upon them, 

| 1 find it was alledged for Young, 11 Fane, And Halyday, 
11, Azuzuſt, toreſaid , that the, Jyybel was nor relevanr, 
not condeſcending upon «h&'perfons to whom the goods 
Fo:e- ſtalled were "ſold, nor the place, nor time, which 
was repelled, becauſe Fore: ſtalling was unlawful in all | pla- 
ces, -endaH times. - Bar-cercainty this reply was 1 EIT 
levanr, for elſe neither time, place, nor _ wh] 


be condeſcended on, EIT pre. ill yalambad ara] gums, 


Bur I thjak the crae te2 why 1ctho 1d ha eegrepelled, 
was, feing common Fore- afling an [ HANS ve$belled 
which is nomen habitys avd not. towngs reicular 
A&, n Ou che patlea 'Ats Aedey CA eſ 
though even.in this caſ myſt be expr LEV B 

cerraldily, *forterithies' Th Fm. Dye et K negefſary, - 


whereit is Libelled, that 200ds were. bonghs and pretently 
ſola; ' or « With? four Miles” ofthe. place where they were 


. bought: for the crime ia this caſe Satewerkoa ache: {pecias, 


lity of time and place. PUTTER 

It was alledged , that confiſcation of Moveables could nor 
beinferred, though for the third and fourth taulr, except the 
Pannel had been conviet tor the firſt two, - 


led likewife, "becauſe the Kiog copl; [ nqt och 


yocat, or L468 af Woke x ior purans. 
te heir'guilt,, or —_—_— l 
Andi iv ere abſarc I; 2 IP 


puilt for niany years, ſhould be pa mc uber y _—_— 
tk ® Y by eee _— 030k yl 2bivib 
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4 ale was may be committed, . 
le mal; f wore aunualrent then the quota ſtated by Law, 
" 4ht firſt branch of Ufury, 
The ſevond 5 3, 10 Take. apnpalrents bejeee: the term of pay- 
21120 ene,” 
4 F$ "#hird'3 ©7006 \ t- malt Waders © in defraud, of... the- 


Eevregs 4 Caſe motto redeem val 4 4G! time, be es 
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7 ar thatCrime, which iscommitced by taking more 
AA -annualrent-for a ring Tu ſum: 4ent, , then whar.is allowed be: 
cheLaw of the Ki 5 
dt 6p CH ""olithitred” propMy in Money, , '& in 
mans bagyerit both” by our Law, and' the,C ivil , and 
CanowLims ; | exeerdet'to' other 'Contratts: for with;us, 
te. is condmitred. bes ava of Yiaual,. or Tacks, 3s ſhall 
y the ſubſ vent Aas, 1; agd- ergo, "Lawyers 
05,7 uy tha. WAI: "they Gill direc? Hſury , que- 


61 x:Y FY obtinet. 
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obtinet tantum in. mtu; and indiret?-Uſery, which takes 
place in other Contracts, | 

Utſury is alſo. divided, in »ſuram- manifeſtam & ve- 
litam ; Which co-incides:almoſt with the former diſtinRi- 
ON, deg 

By our old Law, Uſury could not: have been purſaed in- 
the Uſurers ownlite , but he might haverepented. him of it; 
at any time before his death , ſo that ic was nor. the com- 
miſfion of the Crime , but the continuance init ,. which was 
uniſhable: bur it he repeated not, his Heirs might be fore- 
ulted, /,2, Reg, Maj, cap. 24, Andthis, Skeen obſerves, 
to be conſonant to the Law of Zygland, whereby the penalty 
ofa living Uſucer, belongs tothe King, but of adead Ulurer, 
tothe Church... | J 

IT, The true method in this- Title; is; toclear the ſe- 
veral kinds of Uliury , determined by our Statutes, - The firſt 
Species.thereol is, | | 

W hoever receives more annualrent;, them: ten for each hun- 
dred ,. ſhall be puniſhed as Ockerers ,.or Uſurers , conforns 
to the Laws of the Realm-, already made, Par, 12: X. Fa: 
E, cap. 52, And yetIfind no-prior Law to this, expreſſing 
the puniſhment of Uſury, only ic.is ſad, . Par, 6,F4, 2, AF? 
33, that keepers of. Yicual coa dearth, ſhall be puniſhed as 
Ockerers, and this is properly Uſury... 

By AR. of Parliament-,. 1649; it is-appointed, -thar 
the annualrent of.Money , ſhould be at fix per cent, conform 
ro which At, all annualtents were-payed in Scotland ,\itill 
1661, At which time the Parliament, 1649, was reſcind- 
ed; whereupon.it was, debated , in- Hagh Roxburghs cafe, 
March 23, .1668,. whether the taking of more annualcenc, 
then fix per-cent , after the year 1649, could infer uſury ;- 
and that it could not, was urged from theſe reaſons, 2x, Thar 
where there was no Law, there could be no.contempt--7 bur 
fo it was , that the Acts of Parlizment 1649, vrere 80 _ 

| that 


* 


7; 
: p- 


| that Patkiawene ainics ft PL LLLIOG 
and without any ſalve, as to what was pi, ''2,” The Tiodoes * 
mighe-aswell be: punrſhrnow for wranſprelling rhe eh Sta-. 
rg8s.,: made bythe aſurpers:,: ſeing theſe were bind ing Wy 
time of the tranſgrefſion , and both Ty auth, rity. W: o 
luti- 


ly. '--g. By che AetberrixtDebieor bad Cfetlit6r, 
onilu Perl, x:106/2; +: $urk peice © ol ee 
ous; qubrad furura ff Hurry ur” #muPeſtexchifio Wii ids.” 
this it. mo {that rheParlinment '1649; was in'y y 
gortil{ che year 2.661; : Ergo: , - befdrethat -oW SN j 
ry,-to'txkemore rhen theonnuyatrewecliertin po We 
Uheir- the defect of Aachoriey I) le org es the 
Crimecommirted; depended meerly upbrithe AothoHg/ con- 
trayerted, Yet in this caſe it could not r + A uiy was 7 
Grime; which: was prohibired 'by all Laws rid 
qonte,. Which was all that was deteritiined by & he Partttieir; 
1649, It was no ſuch thing as concerned the Rebellion. P 
hp 


which that Parliament was reſcitided”; 'but' was'a'reafon 


asf dthe 2 


and univerſal good for the Kingdom , ibapprovey by the |} 


preſent Parliament, And thoſe-who took nur 
that time, armore then fix'percexr, did in f6' oppr ele 
Debicors. beyondothers,, and (6ſhould be pudilfied,”"s, 
the A anenc penal Sratures \ 1667; Uſa he: ed Aut: 
the penal Statutes therein abridged, Which ineedeJ nor,” if - 
the taking more then'fix :per cent, for the years itnmediac 
precreaing,, had notbeen Vary, , 3.” The Lojds APN 
did illecfrict the anmalithes, even during theſe years” t 
ſizyper-reat', which chey'itonld not have done, it Thar! Ps 
notwatratited them; - asin-ehe caſe betyvine Wauchop yy 
Lawder, 1665, for if that AQ"was in force then, i Was a 
Crime to rake moretheri was therein 'commanded;, Tic was 
not 'abrogated'z- then'the former AR, 1648. 2 oihting 


eight pry :cenr., 118 in vigour ,* ahd-ſo the Lords could not re- 
Arche aunvaltent to 11 F evainſt 2n expreſfe Law, ' This 


caſe 


—_ _ "= 
exe wes ade decided , bur che TrfticesinCfined ro think, thac 
chovgh the AQ 16459. was abrogated ; yer it was a ſufficient 
wanand'; to regulat. the Decifion of civil caſes, | becauſe all 
bargains were chen'made,' with reſped co the quata , thereby 
determined , & erat lex habita &rreputata s but thar being 
abrogated "if could\nor found ſufficiently 'a criminal Action, 
co inter fo ſevere 2 panifhmene,,, as thar' of Uſury, fara, 
Crime is mainly ſuch , becauſe Authority is contemned, and: 
contempt isthe efſence of a Crime';z butſoitis\, there could: 
be-no contempt where there was no Authority, Bur it may 
he doubted , if Merchant who was to imploy his ſtock upon. 
Metchandize; whereby he-might have got far more then the 
annualrent of his ftock, ſhould at thedeſtre of his friend, then 
in grear ſtrairs, lend him hisMoney, for more then the ordinar 
fofirs! if in: chat; cafe; he_conld: be puniſhable as an Ulurer 2: 

albeit our Law be-general, yet here ab eff animus fancran- 

Ai< atidithere-wis mo advan tave taken of the Debitors necefſi> 
ty ; for which; Udſury is minly puniſhable, And1I find, thac 
Abbase, Nevigantr de uſur, num. 13, & Socin, trat? de uſgr. 
num. 75, doconcludethis tobe no Uſury, Yet I know, that 
fome ©Judicidus Lawyers with us, did at a'conſultition upon 
ehisſime'caſe , conclude ,. thar the Juſtices could not receive 
thisexceprion , ſeeing rhey were tyed to ſtrict, Law ; | bur 
they thought that the Council might allow ſome. mir iea- 
- IN: Another Species of Ulfory. by our Law, 15, to take anqu- 
alrent -betore* hand z that is to ſay , before the term of pay- 
ment, which was -ordinirly done, by retaining a years annual. 
rent , when the Money was firſt lent', and this is dete: mined 
tobe Uſu-y, by the 2221, 47 Parl, 14, K, Fa, 6, and there- 
after by the 28, 4G, Parl,23, K.F4,6, by which laſt,,.it 
was likewiſe- Statute , rhat whoſoeverſhaff detain the time of 
the lending , or ſhall ex1@, craye, or receive from.the Ne 
bitors,/ ſhnualrent at the time of thelendin?,” or add rhe (me 


to 
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£0 their principal ſummes, or wholoever ſhall exact, orcrave 
_annvalrent, ſhallcommir Ulſury, And this ſeemsto be found- 


"#67. qui þlus petebant &; plus tempere. petere dicehatur qui: fe 
. ante tempus debito canſtiturum, . | 


FS 


ed upon that principal of che Civil Law ,; whereby panichov- 


"Upon .chele laſt words of the AQ-of. Parliament ; .forbjd-: 
ding the exaQing ,.-or.craving annu2lrents before. the term of 


payment, there was aditeay founded againft Purdie, inthe 
year 1666. for taking ten. pounds Scots , as :the-annual-, 


rents of fifty merks, upon the 18, of Fuly., whereas no annual- 


rents was due, till Martimas that year, Agalnſt which dit- 
ray, it was alledged, .1,: That this Species of the dittay was 
.meerly Statuto:y.,, and ſo was not co be extended, either be-; 
-yond the intereſt of the.Leidges, co ſalve whichzit-was: infer-. 


red, or beyond the expreſfle xvards of.che A ;;; bur ſo-it is; 


that ir was only the interelt of the Leidges , -that-chey:ſhould 
n6t be forced'co pay intereſt before hang , but chat-chey.might. 


-voluntarly ,pay their annualrents;.; without any dangexo the 
receiver, . which may ſometimes be+for the advantage of 'the 
payer ; asfor inſtance. it a perſon who were lyable forannual- 
rents at Martimas, ' might be for his.., own: advantage de- 
firous that his Credicor might receive. his angualceats in'\Sep- 
tember , "becauſe he would nor have the.conveniency. of-pay- 
ing them at Martimas, and might beeither at expences , or 
in hazard to ſend them, And therefore , ſeeing the receiver 
here had raiſed no charge of. Horning, .aor uſed no gther di- 
ligence for compelling che Debitars copay the annualrents, his 
-yoluntar offer of them ſhould nor prejudge the receiver, eſpe- 
ciafly feeing by the narrative of the A , it will appear thar 


theeviting of oppreſſion , in exating Money before-theterm, - 


was that againſt which'the:A of Parliament intended only to 
guard, 2, Though-by the firſt parc of the Ac, .exaQting, 


craving, of receiying annualrents at:the time vi-the lending, -be 


.capreſly forbidden : Yer when the craving annualrents before 
"ou | | the 


”—_ , w#-- ui 
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-theteren of payment (- which is the clauſe founded upon , in 
 +phisdictapi)iche Aft uy 729% Ants, craring's At ex- 
' -alticigy} buc doth aotorbid- ply: receiving, | - 3. Confucts» 
-loetriom malogr inpuſteaxcuſat uſurarivem 4 pena Bar, ini lege 
; faco \fcedrl.tedicd, 'borinis: ronſtlio I 70, ' And-«c 
«was Yery notgue.;) \that-in- this <aiſe there was nothing more 
.cordinar , «then: for honeſt and juſt menin-S5otland,, 10: take 
'znwwalrent before the term, from willing -Debitors ,-either 6 
\upplie>their. own neceflity., or to gratidy their Debicarupan 
 oeraſions;- Anti were: vey .uajut hat the . Pannel who 
: W38id-poor Merchantiſhouldentnare himſelf, 5». epicibasgaris, 
xhinking-himſelf yarranced inwwhar be did., by:che praftice/of 
-chEvonntrey :,7 and-of: the; moſt intelligent perions there- 
46+ ps De: 1185 18S von. carat pretor,” nor-thonld feverearid 
-ſtitardvy.puniſhinentbs inflifted tor ercours ,» where-nq perſon 
4$ LP Ay comlideanbly rejid ed -..1Aad'inwhich;,..itcannac 
bepreſamed'rhevewass ady;gulic', ſocing the advantage was ſo 
fill ; forctheonly {hare the Panael reapt ofthis, was the 
annualrent of cen pound, from:Fuly to cAartimas which could 
-H6r exceed rhree ſhilling (cots ſo that.ta conclude, an ho- 
neſt fineere Mecchanr:, Fho-was othetivile jarigerrime fame, 
| guitey of iſory;"nd20 infer confilcativaoſell his Moveables 
. and Infaty., 'which is the puniſhment of Ufury;, is againft all 
Fenfe and reaſon;whoare not (as the juſtices) tiedro ſtrict: Law. 
-.: Notwithſtanding of all which., :the Joftices did findithe 
dittay relevant , as founded upon the-above-wricten.clauſe of 
the fSreſaid At; bor thegrouads above related, beingre- 
preſenred co-rhe Council,” they: reſcinded the Juſtices Inrer- 
loquetor ; andyet the Juſtice: did again candemn Hugh Rox» 
burgh , 428, of "November ,* 1668, upon the-ſame At, and 
Fke dirtay z bacrhat:Incerloquarorwas likewiſe ſtoptby che 
-:IY\ 'T he third Speries of Starucory:Ulfuryrwithus, is com- 
Fnittedby theſe "TI che Law; cofour-their fraud 
835.43 Ti by 
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"by taking; not-more anualrent directly, then that is preſorib<- 
-ed by the Lew, buttaking wodſers of Land fromthe borrow. 
- ex; for more then-their-annualrenc-can extend to, and ſet back- 
- racks to-them far payment of whar is: agreed upon; . 'To-pre- 
went which", :and all ſuch'U:ury ( which is called by the Law, 
"wſur4 velats ) iris ſtatute by the 247; AG Parl, 15, K, Fa.6, 
-that whoever- receives ſuch wodſers , or enters into.any.ſugh 
«bargains, for which more is-takem, either in Money ,. or:by 
'anyorher tranſaRions, whereby any thing that is: taken, may: 
( bereduced in Money, to more then the-ordinar agnualrene, 
- . upon-whatſoever colour or pretext, ſhall: beguilty-of Ulſtry, 


And by 'the '62;, A Par, 1, 8..Ch.. 2, k is declared, that: | 


for the future, it fhall be Ufary-to receive proper wodfets of- 
.Lands,and others, exceeding the annualrents: of the ſums, and: 
bearing-by expreſieprovifion,. that: the lender ſhall notbe ly-- 
able to- any- hazards-of- the Ftuirs;;; Tennencs;,- Warr, or- 
Twouble , for clearing of which A&:; -ir:isneceſſar eo:know; 
that: wodſets with us, areeither proper ,. or improper z pro- 
Per are theſe, wherein the wodſerter runsalihazard oftheLands- 
wodſet to him, and is. to-expeR- no more: annualrent-for his. 
Money., then' what: Fruits of the Eands remains after all ha- 
zards; | Improper wodſers are theſe ,- wherein the wodſetter 
is only. countable: for what rent he receives from the lender , 
aor is: he lyable to the hazard of Bankrupt-tennents-,; Warr- 
and Peftilence, which diſtiaRtion , founded- upon theſe ha- 
_ is very agreable- to __—__ » and = ——_— _, | 
for Uſury being acertain-gains. ogets for bis Money but: 
Y Neva gain, ' commuirs not Uſury- for that is emptioje-- 
Fes retis , as it Ifhould lend Money , and get for my ſecurity - 
the hazard of what rent could be colleed from a loading of 
unber coming from Norway , &c,. And _ this ground, 
the, Lawallowed fenus nauticus, to be much greater then all 
ethers:, ſeeing:the:lender;run the risk therein of allGea ha-- 
zards..” Butitthe hazard be not ſo great as may compenſe the | 
* excels> 
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exceſs of the annuittent t2ken'beyond what the Law allows, 


ceſs, it excuſes not from Ulſary , as if awodſet be granted 
of 3 Miln , or Salmond fiſhing , it the ſaid rents doordinatly 
exceed the annualrents, 'by any conficerable exceſs, 'then the 
receivers of the'wodſer commit Uſury , - notwithſtanding of. 


' the hazard, And*this brings to my memory , a caſe debated 


upon *the ' 32, of Fanuary, 1'67 2, wherein 2 'Gentleman 
being pnrſued'as an Uſurer, in ſo faras he had taken his De- 


-bitor obhiedge& ro pay him a Boll, for the annuilrentof eve- 


ry hundred 'Merk , "which according to the feir of the year did, 


forthe two years of his'wodſet , extended to hve Poundthe 
;Boll;/ and-ſo exceeded the annualreat, by twenty Shilling eve- 


ty Boll -z yerthis was found-noUlury., becauſe he in that 
caſe, *took his hazard of the feir of the-year, 'which might have 


*been much lower -: and becauſe thartheprice of Vicual'va- 


ries much.,' according to'the ſeveral Shires, and Yeats.” And 
leſt 'rhe' people thould be at an uncertainty in criminal caſes, 


»which' were dangerous 4 therefore by the 122, TA# Fa,6. 
Par, T4. itis appointed , that no man ſhall take more profice, 


then according to'ten Pound, for the hundred Pound, orfive 
Bolls of Viaual:, whichthe annualrent being rhen., at ten &f 


the Hundred |, "and now at*fix, doth allow according to that 


probation ; 'rwo Bolls tor the hundred Merks., whereasthere 
was bur only one-Boll-caken here, © for the arinualrefit for the 
hundred Merk ; nor. was this AQ abrogat by the 47 2.47, 
Par,15., beciuſe, though that be poſterior , "yet it dothnoe 
expreſly abrogart this AR , nor ought ir to have been abrogar 
for xyoiding of ancertainity, as ſaid'is, . And for the fame rez- 
fon ; the undertaking of hazard hinders the taking of advanra- 
gions Tacks, to infer ſary, as was decided S2prember 16868. 
wherein Robert Lawiter was purſued asan Ulſurer, becauſe he 
had taken a tack of two Buts of Land,and a Dovecoat for four 
years., which payed" fifty _ yearly , communibss annis, 
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vine - wer ofthe unlawful, Annual. 
' Fong Tel the Juſtices. ſuſtain 35-2; 

"+ char the giver of the gnlawhul. Annualrent jn.this.caſe, - 
had | payed the fam, | and To was-no more.dehicar, ; and could, 
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doubted jf this a&t ſhould not, eftend qnlyFo Givil, Þnd noc 

"Criminal cafes; Fob thit.ad' ayes," that. /itis-conteſt ation 
being made,. it ſhall be lawful: toreceive- - But ſoit is thar- 
thiere is-n0- [it55-conteſtation in Criminals, go, This AQ can. 
not be extended to theſe caſes,. | | 

- VH.-Ufary-wasatlowed bythe Civil Taw/,"as the proper 
produc; of :«&- pecwnie, but by the Canon Law: it Was Pup- 
niſhed, and moſt Lawyetsthink ie may be pimiſhed criminal-. 
ly, Decius Conſth-2:30;-And it-is ealled crimes utriuſque fori,.. 
becauſe it is puniſhable Civilly and Ecclefiaftically. 
\ The pain” of Ufury wich us;* is That'the debir6r (all be - 
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F. 6; Iris-appointed that the Uſuriry Bond of Conran tha 
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in doi ſuch as Ne mo ſo.it Goel puniſh 4 wich 

the ſame rigour, ſuch-Judges as tranſgreſs either by bribing, 

negligence, or partiality,-which are three diſtin& ſpecies for- 

wrmgge df the iter and ours, 

'ist of-money,. orother:good deed, -ei- 

-ther for doing of juſtice, -or committing of anjatice, | 
There areindeed ſome Lewyerswho think; Thar x" Judoe 
-ad#king money:in a Civil Cauſe, to do juſtice, doth not there- 
by commit a Crime, but is only lyable to reſtitution, Menoch, 
"MIP-p4. 2.6, butthis is expreſly concrary to found rea- 
tceU taking upon wy terms be allowed the Law may 
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haye- cauſes depending for thefurme> i andxbough irfeem'd 
-very reaſonable, ithar men ſhoull&not: be difchinge@ of whe 
.effecs of their:triends liberaticy;' irand ſhoutd. hot te ip yeols 
:eleted Lords otSeffion:;! pack 4mwetcbndition] t+ the 
:other-ſubjets; yerſo-jeatons ipthe aw of briling,, >thivio!is 
-atraid, - that it: Judges be allowed, x0rake'ar atvy rate; oz upon 
zp;etextof theirtriends liberafity 3hey mig hrabuſe-thspretext, 
to meer btibine;; L, #lt.i.c; $: t,c Hig ff rode! Adoyienche 
-Gloſſe|, ad, 8... ha; allowsa Judge to:rakefrom higbelk- 
-tions, "within theſixrh\ degie©y/ "nor i$t lawfhl:voxdkeamy 
wthing, -even'by w1y 6t:renjuneration, \thoughwemunetavion 
-be rather a payinp'then n-gilring p> Mathews 1P,2619,) (Burl 


 - conceive, -that this muſt be underſtood., of a remunenation 


-amade forfervices , dong during-aPlea';, pr-ipoe the atdommpr 
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tyngdh it wighttats, prftate,ruratdone legatrane webgus 
left mantra nigh ior iove publice, quid a8ciperd! quo magis 
or guei wins: of ficiaws acer. be:441-3, :451i6oof e306 1, a 
epet, 
107: The 2p9piſluneng Afoatioms: tepotanderats of vas death, if 
whey FAME; men rl res} yr ſanten;e, unjaftly,, 
CEE pens onfiſcatign- of. $20gds.5;4n caſeno- 
tgllowed y, #.:38, de $41%7:5 and" though 
=. prog that albeit; ut: be capical:go-condemn 2n 
ng9cens man, yetto abſolye.aguil whaigdeſerved death, 
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Bribing of Judges. 257 
He alfo who'corrupts the Judges, 'is puniſhable with che 
Puniſhment'oftalſhood , gliſ. a4'f, qui explicendi, ©. oe accu), 
whictrholds,”though the Judge accept nor the bribe, he is pu- 
niſhable , if rhe endeavour pervenit ad afum proximitm”, 
eMencth le. arb, cf, 343, © Healſowho corrwprs the Judge, 
or Clerk, loſes theeauſe ,- Far, num, 126, Bur Tviffer from 
him, in that tre thinks}, tht a"Pannel-whe cotruprs the 
Ju 'ge in acriminal cxu'e, *ovghr not thereifter ro be allowed 
alibetty. + oh proponing adefence'> /for an innocent tmari'riay 
by fear, bedriven'to offer to tedeem his own lite," \t6 which in | 
. clmation ,-the Law indulgesvery much, ooo 8 9 
- The Judge who jadges-unskiltully ;* per 7mperitfam,\ is Pt 
niſh..ble by a+ fine, beſide that , he payes the expences of the 
plea, /. fin. de var, & extr,crim, But Bosſius and others, ate 
of opinion, -that he s never to be corporally puniſhed; and by 
the 17, 46, P. Fa, 2, only ſuch Ju.'ges are ro be puniſhed, 
as treſpaſſew.1ſully in their office, 

Arbicers bribing , are puniſhed as other Jadges, but ſome 
Dodo:s do juſt'y conclude, thac arbiters are not liable for their 
anskiltulaeſſe ,-fince'they were. chooſed by the,patties, who 
Hould blame rheir own ele&ion, | 

Dclegar-Juzges, fuch as theſe, ro whom-the Lords recom- 
mead pera'nbulating of: M urches ,' are puniſhable for bribing, 
bur for che ſame reaſon, they are not puniſhable for their-un> 
Skilfolneſſe, - | | | 

Aſſeſſors taking bribes, are al!o puniſhable, bur ſome think 
them not pun ſhable tor unskilfu'n:fſe ,” fince the Judge is nor 
obliedge1 to follow their opinion:and though ſome think, thae 
an Aﬀtſor, vecrnpu fallary,” is Tiabte even for his ans&11ſul- 


nefle, Curt, Fun, ad |, 2. ff, quod quiſque juris, and he 
Ahould .have known that hewas named Aflefſor, to ſupplie 
*theunh$kitolneſſe of the Judge, Yer I differ, for he gives only 
his advice, and ſo-is liable on!y as an Advocart is. 


Y, Judges 


»\5Vs 2 oigerneI//gene in partie Laws £@ execution, 'arepu- 


-niſhable for their remiſſneſſe and+ negligence, c, 14.8, '3. by 
"the eſcheating ot their moveables; and rheir life is to be in the 
' Kings will,, which ſeems too ſeverea puniſhment-for meer ne- 
gligence z but by, the;26. A# 5, Par, Fe, 3, Fudge found 
culpable (which we:d may comprehend negligence )! is to be 
put from his office for three;years, <it he be an Heritable Offi- 
cer; and if he be not Heritable, he loſes his office, Which 
diſtiqRion, ..1-figd alſo obſerved by Bald, adi, maenicipia, ff, 
Seve it , where he ſays, that pro wegligentia judex res 
.movetur ab officio , ſed. hos -;non tenet 41 1ndire perpetno,, 
and 'Feris, 2. 3.1 7. 423, + is of opinion, that mwajo- 
46s. officiales nou remavetnr (ed minores facile remeveri Pope 
fort, Vl 307 oa nid > 7 | 
vd bag bv} 

bedffingg 25 ©: 


i" C2557. 
"TITLE XXVL 


o 
|. 
+. 


ANAL >, 


I;... To whom was the execution of Lawcommittea by the Ro- 

0 mans and to whom by our Lay, . 

2: What is Diforcement, and what” are the ſeverd degroeh 
4? c- 1 $004 

$ -.: 14s —_— muſt have his Blaſon Jand s are an 'exerurion | 

| of- Deforcement.. 

4, Whether may a Meſs, anger be deforced, who wants hisCaps 

nts 11-1 Hon of tranſgreſſes his power, © 

$9 Wh. witneſſes can prove a Deforcement,'or if the 2 ens + 

| gers execution ran prove #t, 


4 T heſe whe eefarte, may be purſued C:ivilly for the debt; 


4 ' Aws are only the idez.or picture. of: Jaſtice, bur execution | 

L is its life; ng though thole wha have the-execution. of - 

Laws and' Sentences committed to; them; be ranked but -a- 

| Mongft the loweſt ſervants of Juſtice, yet they have the hap- 

'£ pineſſe to be theſe who compleat that great work, and among(t * 

whoſe hanes'it becomes perie& , and | therefore the-Laws ha-- 

vitg committed its moſt excellent part rothem z.itſhaujd.be, 

| andis;..ina moſt:eminent way careful-of them; - and-in; provi-- 
ding, for their ſaſty, it ſecures its own honour, + 

| ,The execution of ſentences was committed amongſt the go-" 
-waxs to the apparitors mention!d of theCadex;in three ſeveral 
Titles, and; theſe were: erecedii in; Colledge; . which was ſti- 
ted, | legit OG afparitorum, : a$S-QOuT Heraulds are 10 a;; 


ITater--- 


fraternity, by the 125. Ad, Parliament, 12, K, F. 6, The 
Hali1n DoRors call them now, 'Rerovriz, '(o that theſe who 
would know what the *doRors hold id caſes of deforcement, 
maſt look to the Indexes, at theſe words, According to the 
Koman Law, it was a ſpecies of /e(e-majeftie, torefiſt the exe- 
cution of ſentences, /, J#ifquis ad b, Ft;) majeſt, 1, Jultanns, 
f. de of ficio ejus cui mandata eft juriſdidtio and Guid. Pap. queſt, 
$557. 0bletves, that from theſe Laws does riſe the p:atique of 
France,qua puntuntur Capitaliter verberantes apparitores,imn exe 
Cut tent offitis "nam qnimandata principum ex4aunmur videntur 
vive principium imagines ac adeo graviter punirs debent ac inſu- 
riantes Statug principumy | | ad , 
Wirth us the execution of ſentences, is committed to He- 
ranlds,- Furſevants, Meſſengers; Macers, and the execttcion of 
ſentences ot interiour Courts, to.the reſpective officers of 
thefe-Conrtsz and the-refiſting,; bearing,” or wounding, of 


theſe, in the execution ot-cheit office, is inour Law that - 


Crime which we call Deforcemenr, Leg. Burgal,” cap. 'x 35. 7 
IN. Detorcement then is defined robe: rhat Crimte which 

is committed in oppoſing Macers, Meſſengers, or any others, 
who uſe to execute ſentences, whilſt they are executing.theyr 
office; © And upon-that accompr, fo rhar if either the Officer 
was not in execution of his offfce, or if the Officer be bear, up- 
on any other accompr.zs if a ſcuMlz ſhould ariſe, occaſioned un- 
juſtly by himſelf, this would not infer a deforcetment, as ſhall 
be ſaid hereafter, | * 
' Though this crime be amongſt the moſt attrocious, becapſe 
the King and: Soveraign rower ts in their perſon deſpifed, and 
4herefore this crime is called Diſpe?us Regis ſtat, Williel, cap, 
4, verſe 5, And Jaſticeis after much pains taken by the Judg- 
es, - and expences layed out by the Parties diſappointed yer 
jt isonly puniſhed by confiſcation of moveables, and an atbitra- 
xy impriſonment, and the one half of the Moveables ſo eſchea- 
.:zed, falls zo the King,and'the other half ro thePatty a 


t whoſe 
inſtance 


| De forcemeitt, 257 


nance the Letters wete'execute, F, 6, P, 12, cap, 150; The 
words wheteol are, | If an Officer of Armes;.,qr $heriffsin tha 
pare, er ther perſon whatſoever be deforced, amaleſted; inva--'. 
ced,: or pu.fued, tothe effuſionof theirblood, by any perſon: 
or perſons, whom they ſhall-Summond,; or othersof hiscaufing”' 
an,command, - thetime he is ;executing:ot any.Summonds; : 
Leters;; of OnIeETNg Hs Highneſle, erother Judges 
Chathedhull les, &9 : | i denronk ho 00060 2,02 119 21 
:,From which A ic is tobe obſerved; , 2, , That Deforce- 
ment.is committed by trondling: of any Officer belonging to - 
agy Court,', 2, That thoſe words,:-( to effuſion of their 
blood) ſeem tobe a quality put in aſ{ſemtenze by. ic ſelt, - and fo 
may be thought. to relate to. all the formerwords, molefted, 
invided, or purſued, yerthe words of the AR are only wrong 
poinced,and thele words, er purſued to the effuſion of their blood,” 
ſhould all be put in ane ſentence, tor, depradtica, ſimple oppo- 
fling, or moleſting the Meſſenger, though withont blooJ, will-- 
|| intera Deforcement. 2, TT houghby the At it wonld ſeem 
only theſe againſt whom Lecters, -and Charges are raiſe, ' or 
ſuch as they hound our, can be guiley of Detorcemenr,: yer if 
any.others dodeforce.a Meflenger,: though they: be neither 
the parties intereſted themſelves,or hounded out by them, yer- 
they are likewiſe gnilty, of Deforcement -: As-isciearby. the» 
4, cap, flat, Williell, verſ,z, And by the 84. A, 11, Par- 
Lament K.F,6, And lecing the crime lies in the oppofition; 
tothe Meſſenger, whoever is guilty of :thata@ commits this! 
Crime, 3.:; Though this a& mak+gnly canGag:orcomman- 
ding a crime, yer certaialy it any perſon interefted:daesratiha- 
bit-che Detorcement committed by any other perſon, by ej- 
ther giving him good deeJ, or by receiving his Letters, or Bla- 
ſon-takea from; hum. he is £0:5pſo, guilty of: Deforcement =. As 
the Council found in the cafe af:the Earl, of \Seafort, againft 
the I ord Mackdonald, an9, 1669, upon full debate; Tn which 
% ei 4: 93% :4 Os 4 I 293: 
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Deforcement. 
ebland} ould be lydble for deforcement com-. 
quads, if rhey did-not deliver wpthe vffen- 17 
y'the 'Partiament-ro-beas ſufficient xs 
thache yarty'having done all: 
intment:,  £o:caſw; ſhould 
of thisaQ,, 

whet 


x 
& 


puniſhed pm ms 


db net _—_ | preuy | 
eleQion of rhe. Judge, ropuniſh-the delinquenr; by-either of- 
the pains, /.-quories ff: de-dBBronibae& obi5rationibus;: Bt the 
Judge making eleion: of one of the pains, cannor thereafter- 
make; ule. of the 'vthet :- 1 fe; ſerntw-de-arnſatronibus,” | 
uid; "Cabal," rifol; oriminals 0ap. 3; where - this- genera}: 
gon is fully handled'; -and ro-che confiderations thereands 
by-him, Iwonld adde this,.charwhere'thereare\ſeveral 
paniſhments.appinted by. Laws, whereof the one derogars not 
from rhe other, ichatirhe Judge fhbuld follow-thatof-cthetwo | 
whichismoſt in uſe > . Ang cherefore- ſeing+ Confiſcation: of” 
moveables.and impriſonment, isalwayes aſed in'this caſe, that: 
puniſhment ſhquls be certainly followed by the Fuge: for ſince 
cuſtom mayantiquat Laws, and isa werrand for. a Judge, to 
praceed:cruminally- where: there -is-no ;Law - it ſhould muck 
more determine-betwixe two Laws, which of them-ſhould be 
followed : But there is the leſs difficulty in this caſe, that none- | 
of the aQts makes detorcement.to be capital, And theſe words, 
that. 


- hav iDeir Tawes (hall Beans the Ko, nor infer, ' fare 
- :Joubred, if cheir-perſons:may-not likewiſe be prnbable, __— 


» 


 Poynd ſome-nree goody, bought onr, of Captain Dewars Ship, 


by rowing off, obwhich Boat t 


-marly in Fwly,'r669, 'ordain the'Seg-men to'be w 

- was accord! ly done, Et ; : 

TH. *Meffengets hive asthe Badge of their Office, a Blaſon 
bearing the Kings Armes, and a'Wand of Peace if they bear - 
--nor-che Blaſon;/ir is believed ( and chat js the firſt objection 
- againſt checonception and relevancy ofthe Lybel) 'they:may 
" bedeforced,;becauſe by'thar a& only-people are obleidged. ro 
'know that -rthey are 'Meſſengers, and-the Wand of Pexce is 
«that whereby they tonch a:Rebel, and declares him to/he their 
| Priſoner, and when they are deforced, they uſe to break'the 
"Wand of Peace, 'bnt though-cheir Libel bear alwayes thatche 
"Wand-of peace is broken, :yet if the-croubling of-theMcfſen- 
be proven, *though this qualiry be not proven, 'the afſize 
will till find guilty, as was found in+the caſe betwixt Murray 
and French, 13, Fatly, 1669, where it was likewiſe toundthar 
albeit ordinartly theMeſſenger whowas deforced, doth give in 
with hisLibel, an exemption of deforcement, whereiv-after the 
ordinary torm, he relates haw:-he execute the Lerters,and how 
and by whom he was deforced, yer that execution is not abſp- 
SIM?” lucly 


_ 


2 | Deforcement. =_ 
" hutely neceſſary for proving the deforcemene, but tharthe'de-. 
A bug ae eek proven. by wicneſſes,. tor. elſe there could, 
be no deforcement,.. it the Meſſenger were killed , fo. thay 
'* he could make no execution.: . or it he. were bribed by the.de- 
* forcet, and. ſo would give none,. but char an execution of de- 
.* forcetnent was only neceſſary to the effe the Letfe:s, might 
 berepure as validly execure, as. it chey had been really exe- 
"' , It uſes ſometimes to be alledged againſt therelevancyof 
v the Lihel in this crime, chat the Libel is.not releyant, becauſe 
"ic bears not thatche Meſſenger had: che letters. of: Capcionin 
© his hand, and ſhewchem to the Party whom he apprehended 
© be yereue of that Caption, for without ſeeing of the Letters, 
* the Party is not. ablieige to.obey, and if it were-otherwayes, 
.; hy man might take a.tree Liedge, and keep him.till he ſhould 
* get Caption, though he had none art che time of the executi- 
+ But upon che 19, of emens; th 672, Gordown of Bracs 


'foffad guilty of deforcement; though the:Mefſenger his 
- having a Caption, was neither libelled nor proved; and that 
*;becaule the Rebel did not crave to'(ee a warrand, and the Meſ- 
© ſenger was anſwerable if he did execute without a warrand: 
" Netther did the. Lords think that the Meſſenger was bound 
© to putthe warrand in the. Rebels -hands, leſt he ſhould deſtroy 
+ it -- But he was bound:co ſhew it. to. any diſiatereſſed. perſon 
; © who-was preſent, Incheſame Proceſs.it was-likewiſe tound, 
' © thata Mage might execute ak pr under filence '0f 
 Biglie, though it was pretended that this might give a colour 
' to Robbets to enter in to honeſt mens houſes under night, upon 
_ pretext of executing of Captions g though Poyndings indeed 
«© canaot be exccute after the Sun is ſer, becauſe a Poynding isa 
" ſentence, and requires formam judicii.y and no:Court can.be 
© kep: under filence of night, Some Judges ordainO fficers to take 
"Races from. a Maſt, andarreſt Ships, wichour a written, order, 
tie haſte of the execur on ſozequiring z and therefore he 
io: at 
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rcement. 564 
rhar rhoughſuch have nota wrircen'warrafid'?” ci6y canmor 
awfully be ogpofedr: for it is che duty6falf' 300d Stbjeds to 
enquire firſtit he who pretends to haye authority, have it al- 
ready; though he ſee no.wricten-warrand, bur; not rathly to 


-oppole what may. be lawfal, © 


"Another 6rdindry objeQion 2gainſt the Libel. is lithar the 
Meſſenger and his aſfiſters did tranſgreſs their powet'and wat- 


-rand, | and ſo it was lawful torefiſt chem - and thus'upon the 


218; of Novemb, 1667, Mr, Archibald Borthwick 'being purſu- 


ed for deforcement, it 'was :alledged, that he:compeared as 
- Procarator for the Lord Borthwick , who: hadlatrefted' $a5d;- 


lends, and the Tennents Corns, as Maſter.of the G10und, and 
S alledg'd the Meſſenger could not poynd the Corns till the 


' Maſter was payed, wherein the Meffenger:did unjuſtly; and fo 


he' had good reaſon to ſtop the poynding : - This alledgiance 
was found releyant, but if juſtly, it may be doubted: And 
Lawyersare very poſitive, that no man can ſtop any executi- 
on, upon-ſuch pretence of unjuſtice, where the unjuſtice can- 


- be no otherwiſe redrefled,by appellation, or otherwiſe: which 
they call reſoſtentia licita per ſubſidium, Menoch, de recup. poſ- 


ſef, remed, $, num, 30.& 31, Cabal, reſol, crim\ caſ, 152. 
And their opinion ſeems moſt juſt z- for ir were dangerous, ro- 
make private perſons, and ſuch alfo as are interefled, Judges. 
to the juſtice of what is done againſt themſelves, 2, Nun- 

ham recurrendumeſt ad remedium extraordinariam , quamainu 
| eſt ordinario ,, but ſo it is, that if a Meſſenger do' any 
wrong inthe execution. of his Office, he-is lyable therefore, 
ad damnum &F intereſſe, and: finds caution-tor that effectitoithe 


 Lyonat his.entry,  3- Meſſengers are Judges is PTD. 
atthey 


and it is not lawtul to reſiſt Jadges upor: pretence- 

judge unjuſtly: And. this ſaggeſts-tro me another diſtinion, 
which is, thateithera Meſſenger or Execucer dothrwrong the 
party intereſſed,. via jori,, a$inomitting formalitics,. andre- 
pelling juſt allegiances, & es caf# he cannot be reſiſted - = 


wy 


$ 


&lſe he 


ar giving-him. opprobrious-ſpeeches;,' by -apprehending bim | 
without a Caption or eftera Suſpenkion is prodaced by him, 


.or otherwiſe giving riſe tothe: uſed againſt him, 1 eo 
.caſ& he may be refiſted , 2s was tound, Mart 3660, And is 
.Cleax fp , the '[Nofors,:'Cxbel; 654, 4Ir hath-been alledged 
that chere could beno deforcementt at the 'Mdſengers iniftence 
a8tinſkthe Pannel, - for topping hita-to-poyad goods, becauſe 
:the, MAlgngerwasthe perſon ac whoſe iriſtence.theLetrers of 
Poydding was.rdiled,; and therefore-hecconkd not execute them 
him(ch, 'ſeinginameti.canbeFudge in his own cauls, and rhe 
Me groſs Joigecd al Poyndings3 : but*chis 'was: repelled, 
-becauſezhe:Leccers of/Poyndingacealwayes blank [in the p@- 
ſans nameco whom they arediredi;and lochbdiaſhogwtnghs 
<All up bis ownname, and no Meſſchger was:exciuded , -and 'it 
-the Ezecucer did any wrong, hewas lyabletoa fpoilzie , and 
his ſeacence was reduceable; but this wantsnotits own ſcruple, 
{cing Meſſengers are Judges :when obey peync- and -no man 


nudge ia his own cauſe. 2, It washerealledged., thar the: 


\Letcers:uponwhich Execution were uſed.; -wete-ſuſp 

and ſo could aorbe pur to execution, which . alledgience was 
repelled, becauſe the Snſpeniion was not.intimare, and ſo-rhe 

PRagethen Peat nat.thereby put inmals:;fdr, Hl are, 
316062, +: rngnys 1H | K 

\. Though this be thepuniſhment of deforce , when it is pure- 
-ly ſuch, and is noraggraged with other hainouscircumſt 

yer if a Mefſenger were executing Lerters of Caption againſt a 

Traitor for Treaſon, any'whomould deforce him would com- 
mic Treaſon, and that wereto'ibe arc and parrot Treaſon - and 
fo in other Crimes z buc wherkerideforcement may be paniſh- 
ed in our Law, as breaking of Priſon, T doubt very much, 
-though itbe a ruleamongft the Doftors, that eximens #/iquem 
ex mane familie,  & ex carcere 4 pari procedunt, & — 


rpg: wiefafi; by bexting the-perty he vines, - 
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diditar #98: folutr qui” in rerceris 'maifions degit,” fed df 
qus- fete/iine Coſtod(s, 48: faenilia mans. roperitar t- . 4083 
eadew mods viribique leditur mejeft as principic,croffenditur mi-- 
nifterinmJuſtitia, Cobal. reſo! crow, ceoit, 1, caſu, 8;. © E 
.Y7;. Daforcemene then is proven gs acher crimes, by wit- 
nefles-,. and who: ever may be witneſſes. for proving other 
crimes, are-admirted;here, but.itr hath been-oft.doubred, whe-- 
ther-the-witneſes who were carryedalong- wich the Mefſenger: 
far verify ing his executions; may be ſuſtained as witneffes to- 
prove the Deforcement -. and the-reafon of thedoubt was, be-- 
canſ&-otdinetily they are injured themſelves in-fuch caſes, yer-at: 
laſt it was decided .inMurch;1 662 .that they: were very receive-- 
ablemitneffes, |becaufſe:without theſe, detorcements could not 
be proved -:And ſince the execution-could be proved'by chem. 
why notdetorcement; _ But it is a neceſſary caution -in-that 
caſe,; zhat no injury be purſued as:done to the witneſſes; for if 
thatde ance libelled,:t mp parties, and will nor-there-- 
after. be received as: witneſſes, though they. ſhould offer to-paſs- 
fromthe injunies,. as done to-themſelves, And theſe witneſ- 
fes:ate ſqreceivable, thatinthe caſe berwine Marray 8&French,. 
Þs Fly; 6692 2Itiwas found  charthough they were within: 
the degrees defendant::to the purſaery yer they-might be re-- 
ceived, ecauſe in effe& they werereſtes 5nſtramentarii,beeing 
witneſſes contained in:ttheexecution of the deforcement z bur- 
Ethink; - this is debateable ,.: becauſe 4efes inftramentaris 
arcionlyallowtd in obligations, thongh within degrees, quo ca-- 
fa, :they are to be preſumed to be choſen with mutuat conſent;. 
which'cannov bealledged here, ſeing the: Meſſenger only-choo-- 
fes:fuch witnefles as he pleaſes, [1 
Wherher. the execution of deforcement; will-prove that 
the Meſſenger.was deforced;' without leading -any other wit- 
neſſes,. may\it-be doubted, and that ir ſhould, appears from - 
theſe grounds, x; That ir is a principle in Law; that creditar 
wunciis, in his que ſpetFant ad ipſorum officium, 2; In civi-- 
libas, The execution of a Meſſen ger is aiwayes believed _ 


. CRE TEL TR OG OREN {2 5-4ps GOES oy et MITES » & 4 : ST 4 | - 
- * 
F *5 "+ 
: x 
= 
q @ 

* 

x* « 

X 


FIR lf i upercaſſumweclyirhoragturs in ipſe executic! 
France in Danphmic : And this is enztid by aftatureof Flo 1 


rence, 13, Fane, 1559, Yetby out Law theex.curion'of D&« | | 


forcement,; will npt:pfove that the Meſſenger was defarted,: 
and'Cabaliwg: declares: thisi likewiſe of: moſt other ations be-=1 
fides: theſe abovecices;: Caſs. 125; » According ito our Law; 
the Meſſengers who were deforced, cannot be led even as fingle: 
witneſſes,; though the parſuite * benor- ar their own inſtance,! 
butat-the'inftanceotthe: party injured, or his Majeffses Advo-: 
cat; In whicl cafe irſeemsthar alt their intereſt ceaſes; bur the. 
reaſon-of this is, becauſe it is preſumable that the parcies-who- 
were wronged will ill reczin a refentment againſtthe 1njurers, 
and ſo wil ſtil be prejudicac witneſles in that caſe.Bat yer accor- 
dingto theDodte:s;thisis.doubred,and many ofthem conclude, 
that credituy nuncio ([exerbrratum fuiſſe, nam creditar ei ſecuns! 
dum omnes in tis que pertinent ad. ſuum' officium & hoc eft cons! 
nexumrelationi exerutionis fibi demandate. Menoch. de Arb, 
caſ. 142," eliiverocredunt caſum hunc eſſe arbitrariuam, And. 
according to out Law, 4uch:as were witneſſes, ©. choſen by the 
Meſſenger to-go along withihim in ufeing theexecution, wilk 
ſtill be received wicheſſes, - though -they were themſelves bear 
in the deforcement,  aad-ſo are: lyable ro-the former. faſpition 


equally wich che Meſſenger: and the only reafoa' of difference | 
that canbe ;8Migned; is, bas the Meſſeriger 8humlelt ſaid-in 


our Law tobe detorced,; and (o'is the perfon formally. mtereſt- 
ed, bur witnetles/are:not in-our Taw ſaid to be deforced,” and 
though they be rece:ved ordinarily, yer it is given as a caution 
that they-ſhallnordepon;upen any wrong done wo themfelves, 
torit they do, it will -makethem thoughi'otherwayes habil, +6 
be rejeted-trom being wicneſles; andthe: Law will eocaſu look 
202.4415 pXIfns\ that remember too, much the"injury 
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ers are very<lear; that creditur nan]. 


papedets/. 628; declires tobe the cuſtom of: | 


aa 4 


-zher. though the jiwitneſſescaken Heng by: the Meſſenger ito 

the execution;camnor be rejected upon. that accompr,atter the 
F have purged themſelyes. of partial. counſel :2nd-malice, :if chap: - | 
if} may not be rejected, it betore they: be ſwohn-thidyiconfeſſe+ 
they continue to have a reſenement-of thednjurydene'them, 
| Andin wy opinion, _if this. beating-and injury: ſuffered by 
. them, be-canteſt by. themſelves. befere they:be:purged x 
| partial connſel, | .they ſhould, be zejetee; though cheparrie 
intereſted, and at. whoſe inſtance the Letgers were execute; 


though chey ſhould. declare .chat, they.-wauld: never: purſue 
thedeforcement, ad proprium-intereſſe e&f.vindiftam: yetſuck 
as were within degrees -detendant-to the. Ko ans Pur 
witneſſes, even wherethe purſuit was-purſued by their own 
friend, .1.3. Fuly, 1669. , Murreyagainſt-French; Upon 2 
new. pretext, that brothers: and. ſeryanfFy* Fc; .' are habil 
witgeſfes, where they are teſtes inſtrumentarg;;; and-witneſles 
m executions are teſtes inſfrumentarii_: but. in, my: opinion 
there .isa great difference betwixt theſe two, A for'thereafon 
why teftes inſtrumentariz, are received; thoughthey.beorher- 
'wayes.5n habiles, .is becauſe they are choſeq of .common:con- 
ſent of both parties who are.preſent, at che, inbſcriprion ' bur 


fhat cannot-be alledged. in ſuch as are.-witneſles; in 8xecutions; 


* £ , 
D U 


:who. are only choſen, by the Meſſenger, himſelf}; . i - 
p . i # © #* o , * © an ” ad ® "WP . 4 0 
* After this crime is proven, --the ordinaryzvetdietits;; The 


Aſfize. finds the Pannel guilty of .Defercing ſiich-ay Me 
ſenger, . .But, yet where the Afſſize: find,' onlyi-th&Pannel 
guilty of troubling the Mefſenger ia' his office,::and would 
not find him guilty of deferceing .: -..The: juſtices finds theſe 
-rermes :to be equivalenr, . agd puniſhed -chei Panftel-as-a des 
forcer , in thecaſe ot Robert Herfws, Fuly; 1667; 

"V I. The party deforced, has befide'this Criminal aQion, a 
*Civil ation tor deforcemenc, againſt ſuch- as have been = 
| 'M.m .ceſſd- 


«cannot .be received 'witgeſles + ro. prove a defarcement;:even + »: 


f 4 
\ f P 


oeſouce dent; "ot payment bf the debr : 
by thOrr7 #859, Par?!" Fa. 6: 'tobepay; 
mwith/ ihe modifiearior” of his ' expences* out- 
ef| the:imft'nnd-readioſts of the deforcers efcheat * And- 
ies; dedared,. that he tha! \'be ' preferred to the King, 
From which-A& theſe two-doybts may ariſe, 2; Since 
by dbe AR it is-Ucelared ther” rhe perſons: convict of de- 
torcemens,' ſhall be 1yable- for payment of the debr, b 


+7 
++ 


in, ..v&863,-in-the caſe of David Mitchel, that 
the; patey- mjuced 'mipht purſue, . eicher Civilly, or Cri- 


therefore they ordained \'rhe _deforcement: to be proved by 
moſt'mnſuſpett Witneffes,, "The ſecond donbr is, whe- 
ther by. this At, the deforcers other Eſtare be lyable 
ditor- to be preferred to- the King, and ro be payed ouc 


jound.', the 1-9, of Þreember ,.. 1672; in this caſe, 


the: A&-did' in the' firſt place ordam payment of the debt, 


Deforcer- ha no moveables, though he had an oputrathe- 
rizzble Eſtate, - 
Av this.cafe ir was 'Hikewiſe found , _ that the Party de- 


, bl 
wh 

*s 
<# ac 4% 


this-Civit Action, that therefore this Civil Aion 4 
ee 17 -y- until the Parties- purſued be: firſt, found 
ES 'deforcement: Bur 'yet it was fotnd, the 25, 
of. J's 


minalilyy: and that this- priviledge was introduced by that 
Ag;: as a furcher advamage to the party deforced 5 bur: 
becanſe this-AQion'was founded upon a_ Criminal ground, 


te: this :AQtions as. well 25-/his Moveables t- 3nd chough 


of:.the firſt *end- of the deforcers. Moveables, ' Yet it was 


eMiyrrey-apainft French; _ that this- AR. did allow- ARtion - 
for: payment , | ſwpliciter,, For the Lords-chought,. that. 


and expencez- thae the preferrence” was a new. ſuperadded 


priviledge- :--And-it were againſt -all* rezſoh ,, that the 
Credizar-"hould: be "fraffrar of bis Aion, . beciuſe the 


torced.: 


Deforcempnt. 267 


{orced mighe purſue, either ad vindiifam publicam, Cri- 
 minally, or might purſue Civilly this Aion for dam- 
mage and intereſt y- and-that the! one Aion 'did not con» 
ſume or exhauſt: the” other + "And therefofe - though the 
Purſuer. here had prevailed in a Criminal purſuir againſt this: 
:Delender, quo 4d yindiflaw publicam., that yet he might 
. purſue this Civil Aion for dammage, * © - | 


s 
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T;. Tht ſeveral ſpecies of Falſhood by the Civil Law: 
3; The producers ,. or uſers of falſe Writs , commit Falſee- 


004,” 
; The puniſhment of :Falſhood by our Law,- 

- nr om 9 are only thereto inthe firſt inſtance, 

5+. The Lords proceed in the tryal of Falſbood,: either ſummarlyg | 
or by-way of ation, s 

6, _ The dire} and indirett manner of probation,.. 

7.. After the Writs are improved, the forger it remitted to» 
the Fuſbices,;. 

3, Falſewitneſſes, how puniſhed. . 

9. Falſe Coyners,, how-puniſhed. 


2 E 


10, FalſeWeights, how puniſhed.” Joe OE 
11; - The ef#ming «fa!ſe Name , & Tuppolitio perſone falſe, 
how puniſhed. 
PF hood is-by-thb Civilians, defined to be « fraudulent 
wy wpprefien yz or. imitation of Truth , in prejudice of ane-- 
#her $_ It was by them divided; 2» falſu=s quod ipſa lege Corne- - 
tia nuts 3.4 falſum quod ſenatus- conſulto& conſtituti- 
#nibts:vindizabatur, :Matheus. hoc, tic. Bur ſuitable ro our. 
pracice,;, 
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price * *. T ſhall divide. Falſhood-in theſe four- Branches, 
- That Falſhood, which is committed: | in writ, 2, Thac 
which is committed by witneſſes, 3, -The forging and falſi- 
iyiog of Money... 4... The.uſing of falſe weights ,..and, mea- 

res, 7 IT git! 50 . 

I; A to.the firſt Branch ,. he commits Falſhood ; who. ei- 
ther expreſſerh in.-writ, that which was not.done., or omits 
to expreſſe- that. which-. was .done,.. So that Falſhood in writ: 
= be commireed.,, either in commiſſion -, , or omiſſion, 

alſhood is committed by commiſſion , either by fabricating a 
falſe wric,..or. by: figaing it, or cauſing another fign it, qu##n- 
ſirumentum falſum dolo mals ſcripſerit, ſugnaverit zel ſignare cu- 
raverit recutaucrit,mutauerit,|ubjecerit, amoveritcelauerit, de« 
leverit, interleverit,reſignaverit, all which ſpecies of, Falſhood,. 
are Funfore by Hlpian, leg. 2, ad leg; Cornel, 9.8, prnult ls 
panlus Cad, ed legum Cornel, de falfis, which areprettily ex- 
preſt, burmuch more fully L. 2, Baſil, The bGACS ay. In theſe 
rermes. - 5 xt as deahnxev, + anger vagr wat c es n ToBanur navy 
Paige; u TA8 SWEas;-1 Prayigas, 1 Kart Poags arty(yookev, n Soagear. 

aterhl Fdormir,, with which", Thephal Oi 
_ {ers muctf, - 8, SF rnoywor Tur Grab nies -1 wr4gor gupferetor you's 
gore 1 wrayrefTaN vidbexaorre, And rae uniſhment of Falſhood, 
was very differenc; 'according to the ſeveral kinds and degrees- 
ef iguilt- , as will hereafter appear, 0 

T 1; Falſhood in writ., .is committed by producing a falſe 
weit,, if: they know'ir to be falſe; which ſome DoQorsthink 
puniſhable only-, 'if: the weir-produced by them was ſuſpect 5 
andir is-ſaid'ro be fyſpe!, it either jr appeat vitiat by occular 
infpeQiony - or it-the writer or-producer uſed to producetalfe* 
writs,or-if itcontain things that are imptobable,> 12 © 
- Theuſer of falſe writs ſaid to:'\commit Falſhood*, /, 7 ujo-" 
res Cod, de fulſ,' which only holds; if he knew thewtits pro» 
duced by.thers:ite be: falſe; :and: theretpre-6/4r a> telaths a! 
caution-uſed by the practitioners,. which is ; - that the uſer of : 


Fm = _ Fallhaod 


the writ gets adyet affixed to him ,, todeJjverat, if hewill 
abide thereby;) andat rhe day aMixc;, Kermit, Ficher Riwply 
abide ch-reit-;* without iy qualification, qi c4ſe, !tir be 
improven the uſer is:putiſhed as a' forger, Albetttthe Do. 
ors commenty: are of opinion, -thateven in thar-caft ,-rhe 
uſer. is to be mgre mceekly puniſhed then the tabricator, *þe. 


folliverirelbgurronds , whiteh” exution is Iikewfe jn\u(emith ts 

bucin this we effer,, - chae by our pradtique ,- the aſcr-will be 
Howed to abide by- the wit , 'chongh-not. fimply us a-writ 
crus,; yet aya writzeallyimade overt hiny;” andin the forge 
ing whereof, behadno intereft/[a3 in the Ent 'Zovins cafe; 
£665; but though-this qualified abiding'#' the wir... 'be at» 
lowed iti an Heir, ' or flagulat Saceeffor , -yet thar it is only: 
atlowed where . there is fome perſon exrant., who abidesſim= 
ply-2t the weir.; a5. true 35 Fonrerahy did in-this cafe; for elſe 


» 


.eh6uſe?;, rough afingutzr feccelſar, auſtadjde apthe ric, 
25+ ttuexric-ſfemply / withave which ; any falſe wiic might 
; be vented ſeenrely. | * 2 44s HOT 64013670 77 us 
The connrerfeiter of the King's Letters ,- for which-8/»»ie 
was hanged, The opene;, and yaſcaler of privar letters, from 
which Bare, likewiſe concludes, that Advoenss, Wruers., 
and others wha reveal theit- Cliencs Papers to their Adverſa- 
ries, and, theſealing other mens Letters with theSealers own 
Seal; and revealing the ſecrees.of a Town,, commit likwiſts 
:Falſhood, = = 'FY 
5, A Nottarwho drawsany unlewful writ, verb. gre.. An 
.uſyrary ContraR, commits Falſhood, but not in Scatland, 
.6, A Notre who exprefſeeh: any thing that: is falſe inan 
\laftrument, , cammits-Palſhood, as if: be ſay the Money-was 
numbred where it-yasnot;; or if he marked perfons tobe pre» 
Feng, who were nor; but withus, a Nottar commits not Falſ- 
hogd ,; though he ſay in the writ which he draws', that the 
Money was payed, arbereasir wes nor; - I:fiad that Jak 


Falfhood. $91 
lei Seriirnth,degiber Fd arib ſive nc 
Jnvade liciets[ypmoiartan pana falſe aſus 
-- 4 11. Batheod:imwrits.is committed .by othiflion hot (er- 
.ting down what the Nottar was defiredico-fer down iti his Tt- 

rumen, or omitting to expreſs the duy-and place whews the 
- omitting thereof tight: have dens diſadyanitagious,-- In '6ur 
Law: he of old whotalfityed the King, 'or his Superiors Chit- 
ter, committed Treafon z but he whotalfified only rhe Char- 
rerbta private man, was only to be. puniſhed by lofs or mutt- 
lacion of-a-member,. Reg, Maj, 7, 4, Top. 13. num, 4; & 
5... or ſhould be in the Kings will, 758730; cxp,$, But 
theretoreit is determined, . Star, Ale xunider x 5, that the'fbrger 
ofa Charter is to loſe the righthandz” ant] Clarws tells us, thar- 
in the-Dwtchie of Millan ,. and ieveral othet places, a falſe 
[Notrar is only'puniſhed tor rhe firſt Crime { by: bfſe-of his 
.hand;; butial} this is-innevat with us, by-the 6; Pal 35; 18 
\Fa, $5; wherebyvit-is appointed, 1hur rheſe who mabe falſe 
Infiruments ,or caaſes then br mad”, or uſes the ſame wittine- 
ty; foul be ponifhed forthe ſame in their per fon y andigvods; with 
al regdury, acronutinr 10the diſpoſition vf'vht Civil and Commun 
.Zaw bur becaulethat AG paniſhsd op}yCfalfe Nortts”,. and 
expreſt only falſe Inftrumemes;, .thetefor@by#Hfe 23; THE 5, 
'Parl, 27 M, It is extended tos)levidents; but if would ap-- 
pear thar it is not extended coal perſons, butonly ro Nort-- 
-tars;» both by the rubrickand body of the At; from which ic 
_may be inferred, chav 5 er4winaltbnt Welt ar fumentanann |}, - 
purinlireceſum a legedifinitum And that'eriminal Laws ate to 
be moſt. ſtrictly interpret, for elſe the former Law avtinft'In- 
ſtruments, might well enough have'beeneRrended againfffocher 
i#a\ſe wrics, rowhich are ttimes of pteater conſequienee, then In--- 
#ruments are. 2;i. The reafor why: Notrar$Sare more ſep&ely 
peniſhed.then others, was, becauſe t lrey wer&more truſted then-- 
others; ; for obold they:wereThurch»meti;/ and hencefprings 
tha cuſtom , that theyyer- deſign themſelves ; Ego, A." B. 
Not a» + 


* 4Þ f ' 228 
. * > o_ 
"1 N £ 
yy & 4 Foy 
tae ahſene; on el 
? us 


ſe Paryy.. ge fic wons Yo ined be 
( which is an: error ofchs Princer', — fo ; 


Foc jecoples it: areal 
-puniſhing >Ralinodd 
other perſons 


.or uſeth a {alſe-prr aired 
hepun ite tea dna | 
_ ++ And:that theſe agiigyount Writs: map /be rants, Wh ; 
beix they declare\in Judgement:,'that.they paſſe from, '6r oil 
 .agt pſe the writ+quarteiled. *From which i temay beintetred, 
thatcing the forgetiis: only; not allowed bythis' Act to pale . 
evi .; ulcd-andproduced in! Judgement, | 
that before ithenuk (cot udgement; ” lemaybepaſtirom, .and 
as.thepbag'in Judgemeor' is further prejudice, and-degree of 
impudence:.,. .then a-ſimple forgery whichmay be | repented | 
pts... $0183 of Falſhood;: 2nd particularly ip-Beyclay's 
caſe, the.Lords rook great pains tw Enquire,:ifthe a. : 
relled-were. ,pro' ement-,” 6r made yie-of. before 
any Court, Fahich had been vaneceſlar ,: if-fimple torging had 
been (yfficieot,; 20 infetFalſhood ::.' but dehengh this maybe © 
alledged, - for. mitigating :the panikeent, yer Dimpſtermas | 
condemaed lor.coumentei Z pm WF ma reverſion, | 
= hurt of any.perſon 


————— — —_ ed_—_ - 
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_—_ 


though he never. uſed the { 
Ba nents wopld abideeberchyaad pony uo pan 1} 
|-upon this £ih;,28,of CTU TIN0 | 
_ ..:{ Theſewho girea: tall Teſtimaniabto ny -man.; wheteby” || 
._ ir,may' hens: 8 2norbermans:Teftimobia, ortorges:one ts | 
OW .is, puniſhable; by: death: 44',- 10. :Parl. 20, 
Fa, .6 gf this Ad. ſeems: -only- to relare.t0! che «x | 


» 5 4 


Q 


-- . 


2anens pretending falſly wow heisa Souldier; which is. 


twins 
that Crime, which is puniſhed h, 8, and the tak» 
iog.up. Arms by gran mich & puniſhed , dii7s, 
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67, --Bedaule the- Crime of FilhooT, ddd oftimes ariſe 
Jos Papets produced: before: the Lords. of Seſſion, and be» 
cauſe the- pr thereof , requires.an exaRt,. and loag, anda 
much more tedions- ſearch, 'then, the forms'of the - Juſtice 
GCdurtcanalion::(whole dyeriis peremptor) therefore by the 
fodts. forefiid;;; it-is: deblared -,, tharthe Lords. of Seſſion are 
perent- ,.'t0: the cryal of Palſhood,, And albeir 


af ohe Juſtices, yet remember, char in an accumulae accuſ2- 
viamot: Bheſt.and Falſhood , purſued by the Lord Blantire, 
ror) \his ſervant, ie: was found by the: juſtices, 
| would nor proceed to judge the Falſhood , buen? 
witred the fame to be tryed before the Lords, in animproba. 
rioa:. and Ebelieve, thatthe f of Baltogd > In prime in« 
doth: only» belong:to the” Lords, as-chat of divorce- 
doth to. thee Commiſſaries, ' for elſe molt of all Falſhoods. 


would beonly purſued before the _ , ſeing the tryal there- 


is mach ſhorrer,; 2nd; leſſe chancbefore che Lordsx- 
whereas Efind not: any4RQton of Falibood,, in prima inflamie; 
recorded inall:the Books of- Adjournal.” 

'V.TheLordsdoſomerimes proceed to the tryal ofPalſhood,, 
ſummaric per modune- fimplicis quarele, upon a Bill, wichoue 
any formal Surmmondsy? andthus chey'fonnd Bixnie; afalſas- 
ry: for coonterſeiring/ohe Signet, Fam 2:666; But this _ 
do-oaly intwo cales.,/ ' 1, When che Falſhood is commitce 
by.a Mtmber of che Colledge of Juſtice. 2. Whea.che Sig- 
net obanypart of 2-Proceſle is ex.recentg, tallified; 

/The way of procedor ithis Crime betore the Lords, is this; 
» Sartmonds- of ns pear is raited ; and continaed , and” 
| three: 


that At doth not expreſſe their juriſdiftion- ro be excluſive. 


2 


oft is yranted agaiaft them: 
.25 cat\ never be made uſe 


who.is called to produce them ,. "uy 


-iſhed:2s ſuch, for now-conſtat to caſu 


2. That »on conſtabat de rorpore de lithi, $ Thatby the cer- 


a perſon who falfifie&Writs, might deſtroy them, when-he 
found they could not,be adyantagions, and {o —_ 3 ft 'Was 
anſwered, that there was no hazard in. this., becanſe, if the 
forgeruſed them not , rhe Common-wealth,, nor,no Perſon 
could be prejudged, bue if he did, the party iojured nyighe 
fotcehim'to leave it-in the Clerks hands, and.jatent an Jm- 
probation, en TT TIP 
© By the 62, A, 7, Parl, 2, X. the Judge is Jlow'd to ex. 
a& caution from ſnch as propon Imprabation, and'though ſomg 
doubt wherher this caution may be exaRed, 2s well _ Iny 
probation , is proponet by way of exception, '25 when it, is 
 purfacd by way of action > = fince the danger is the _ it 
Nnz both 
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dilppners)witneiſes tok iſpofirion;c wer reg 

teſt importance,” and one of heſsthould dei his filſcr 
the.weit would be null, as: was fonmid'jn Commiſfar Fleemliige 
caſe; and if both denyed their nate the w: ir-onghr-7m 
ſig Low wbedeclared falſe; bue yer ewerep pn: 
circumfiances, and adminigles.to aſbrucy therruth of the lub- 
(criptions Tconceive the wiiticould 'nor-bei ever 
choaghgheſe nerf witneſſes thould dehy their ſublcripti- 
ons. From WH 6 5 or ddr ge und: is > jibe on 

vinaſles ſhould be ſpecially de ror 

known andexamined;.aud theretere the Lords 2}; Feb, 167 
| Littlegi] contra:$omervel; found it not ſufficient chav) wirnels- 
in a bond: craved to, be aprons nay EY ned* indvweller in: 


yg and a Io 

% Era 

by ob 'rlie witneſſes was- 
ts i Berle of River 40 
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vitneſſes co the: Writs and Evideats delivered to them, Nig 
that they imploy witneſſes who has not ſeen the patty (ab- 
ſcribe, nor has not ſo much as inquired at him whether char was: 
tris ſubſcription, whereas if ithat paper were challenged 8 falſe: 
or null, it would be declared nnll; it not falſe, thoogh che wit- 
neſſe ſhould depone that be was in the next room, and it wag 
brought co him immediatiy. whilſt the ink was not yecdry, 
Aa he knew his maſters tubſcrtiprion, it he could aotpo- 
fitively depone, that either he ſaw his maſter ſubſcribe, or 
that his maſter had declared to him thar that was his ſubſcripti- 
on, - And this remembers me of this pretty caſe wherein Tmy 
ſelf was conſulted: A Gentlewoman being ro ſnbſcribe her con- 
tract of marriage deſired that becauſe ſhe was athamed to wric 
before fo many triends,  fhe might have the Paper delivered ts 
her to be ſubſcribed in anocher room, and the ſame having been 
ſent with herts the other room, the cauſed her ſiſter. in- Law 
who wear alengft with her, ſabſcribe the ſame, for her pre- 
tending thar ſhe could not write well ,, and returning thereat. 
ter,ſhe cold the witneſſes thatchar was-her fabſcription; which 
ContraQbeing thereatcer quarrelled upon the nulliry ofnoc 
being truly ſubſcribed before wirneffes, the Lords fwftained 
the ConttaR, the marrer of fac xboyeſpecified, being offer 
red to be proved,thoagh it was alledged that this was in effect 
to make upan obligarion of great importance by witneſſes,” * 
Inthe indire&t manner, the Lords uſe to confider the pre- 
ſamptions adduced for the improver in his indirect Articles of 
approbation , and tor the party accuſed, in his articles of ap- 
probation, amongſt which indireRarricles,- the chiefare, £/5- 
6;, afalſe date, and compardtis Literarwms, Tf the party who 
has been faid to have fubſcribed the writ, be proved to be elſe- 


; the, wtit isalledged to 'have been ſubſcribed that ſame day by 
 him.in . Cathnes this is a very concluding preſumption of Fal{- 
hood, fincedmancould not by the (wifecſt journey be at buck 
pk : theſe 


;wherez as for inſtance; to have been at Fdinbureh, whereas 


—— 
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oheſe places in one day, and therefore this isa moſt concluding 
preſumption to annul the Bond, hue think it is no convincing 
eat which ean-inferr that the Bondis falſe, ſince people 

by-errour or miſtake, may, and do oftentimes inſert a wron 
date; neglefting thedace, as a matter of no importancey a 
therefore the Eordsdid very juſtly affoilzie trom an impro- 
bation of a wrir, which was proved to be falſe in the date, 
fince the witneſſes inſert were alive, and did depone upon the 
perity of the ſubſcription, 23. May, 1667, Lord May, contra 
Roſſe,, and upon the x0, of Foy Gardner contra Colvil, 
2 writ was not improven,. though it was proved not to 
have been- ſubſcribed of the date thatwas inſerc, Inreſpe& 
there wasa writ of thavſame tenour, truly ſubſcribed that 
day, which being a-miffing,. the granter a long time thereafter 
ſubſcribed another of the ſame tenour and date, and the firſt 
being thereatter found ,. and both produced,” the uſer abode by 
the Gif fimply, and by the laft as to the verity of the ſubſcrip- 
tion, but not of the date, which was ſo inſert for thereaſon 
forefaid; ſo that though rhe dare be among the ſubſtantial (0- 
lemnities requiſite to a writ,. as: isclear by the foreſaid Acts 
of Parliament, and by the 13, LAT, &, Parliament, Fam. 1, 
fo thar the improver may force the aſer of awrit, to- conde- 
ſcend upon a gms date, it the date be blank, and char the 
{alſeneſle of che date will inferr the writto be falſe, except this- 
preſumption can-be taken off by a ſtrong contrary: probation, 
yet chatit maybe ſo taken of, -isclear trom the caſzsforeſaid, 
andin this ſenſe Craig is ro be underſtood, who ſayes, pag. 
156i. $4 falſa data appoſftafit, tvtumrinfiramentum vitiatar, 
nar quod in ea data que exprimvitar noneſt verum, etiamſs aliam 
ditam ſubſtitaere velit, is, qui eo utitur, non eſt audicndus, & 
 geod in datafalſa. non fuit fackuns, nunquans failum preſunci- 
pur | 


It the writ.craved to: be improven: be unlike in its ſubſcrip=- 
ton, tothe other. ſubſcriptions uſed by the ſabſcriber ar-che 
: & ME. 
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lament poyet to ,impole ap abigrary : puniſhment ſuitable to 
| ſhe trime, » "And chrplr they Jo Combines ordain'thefpt- 
.- "he?, td beraken co'rhe Croile with apaper|Hatzcjit ceheghear 
' s bue finiall; or the perſon in grezt.negefficy,, And-lome- 
times they only. ordain the forger tobe impuiſaned y and re- 
F Hakebim withouc dil-overing the-talbood,. as theydid-lacely 
4 - ZoaGentlemap, who being qtherwayes verydilcreet;: was by 
4 Hts poyerty driven co.conaterfit,the ſubicriprion. of hisfriend, 
T4 X07 bond of Sulpenſion. .. Somexzzmes likewiſe they -refer the 
F6rgers 0 the Council, , who, uponzthet reterence, -uſe either 
70 condemn the forger to perpgwal ;impriſonment,, as they 
Mid Captain Barclay, or elſe they aſeto ſend ahem to:the Mer- 
Cat Crofle with a paper har, as they .did Twilech:a Nottar for 
forging a charter, 4. Fuly, 1 638.. bur. this-mitigation .is -0n- 
Jy allowed, whea the forger.hath been induced to comm 
that-erime by che perſwaſion of others, or by his owa fimplici- 
4 ty, and hath ingeniouſly conteſt, | SSL 63 2 
 * VTI1. Theordinary wayof procedor taken bythe Lords, 
3 c*-when-they have iimproyen the papers, :andtound.them.to be 
J falſe, isto remit the torger to the Juſtices, againſt whom an 
JF -indiftment being drawn-up:, aad the Aﬀſize ſworn,..the Lords 
Decreet is read,without repeating any further probation, and 
S -the Afize muſtcondemn chereupon, elſe they will be purſued 
3 for &rour, And theriore the verdi& eocaſs bears, finds :the 
'} @Pannelguilty in reſpeR of che Decreet ofthe Lords 05 Seſſion, 
'} Upon this verdi the Juſtices are.tyed expreſly to condemn 
| Fhedefender to be hanged, as Halydsy for counterteiting a Dil- 
'S charge, 8. February, 1597. Fames.Tarbet for being art and 
-part of counterfeiting atalſe Charter, 15,:February, | 2 600, 
And if the falſhood be atrocious they ſometimes before the ex- 
-ecution ordain the right hand ta becutof,. 4 
'- If the'Lords remit not the eaſe-#0 the Juſtices, . when they 
find the Papers .to be talſe,, they*prdain/:the Papers iimpro- 
Yep ro be.canceVed in, Geir elaieny bac. if ah comic 
a: IO : " ©) the 
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rhe forgers to the Juſtices: then the Papers are carried to the | 


Juſtice court, and when the fentence is pronounced there a+ 
-oainſt the-Pannel 7" +the papers are 1: Kewife cancelled ar the 
command of the Faſtices, © | 
V 111: The ſecond ſpecies of Fa!ſhood, is that which is 
commireed by witneſſes'tn-their depoſitions, hich'may be may 
ny wiyes commyreed: 25 1. By taking money to depon or not 
.depon. Siyquipecaniam' ad dicendum vel non dicendum teftimes- 
nium acciperit, 1,20 f.h.t,20, by concealing the tuth,orex- 
preſſing more then-the truth, though they received no money; 
{16 S,-ult. hoc tit. 3; Fy deponing things expiefly con- 
tradicofy, *burin this Eaſe the contradi&tion mult be palpable, 
and not conſequential, '»4m ownis interpretatio prelerendo «ff 
wt difta teſtinms reconcilientur, Witneſſes either are ſuch as 
were (worn, #nd it chey ſwear falfly, eo.caſu, they. are guilt 
-of perjury (-vig, tir; perjury ) or elte theypare ſuch as arc talſe 
witnefles , without an oath, as witneſſes in papers, and theſe 
are puniſhable,tavquam falſarii, Bart, ad, ſi quis ff. adl, Corn, 
Clar. hoc tit, uum, 11, and of theſe F defign. ro creat. only at 
teaſt principally in this Title; 
He who depones falfly in one point, is repute falſe in all his 
depoſition, whether the points be coherent or not; But he 
who depones talfly- only in extrinſick circumſtances, is not to 
be equally puniſh'd, asit he had depon'd tally upon the ſube 
fanials of what is interrogat.z andyetin both cafes he is falſa- 
7ius, And thus the Lords 0:dained one of Barclays Servants 
to be ſent to the Croſs with a Taper Hat, becauſe he picyari- 
cat only in his depoſition about the carrying of a Letter, though 
that was-extrinſick ro the debate, and 'was mainly uled to tr 
the Wicnefſes honeſty, _ Oblivion or forgettulneſs excuſet 
ſometimes, 4.p4n4-0rdinaria falſ7, it itbe invincibly or ſtrong- 
Jy tounded, but not otherwiſe, 


Amr res an ms and ſuch as induced Witneſſes, 
ea according to the diſpoſition of the 
WR common: 
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<mmon Law, - 4# $0; Parl, 6,'F. 5, but thereafter by 
piercing their tongues, andefcheating of theit moveables to 
the Kings ule, -andare never to brook honour, office, or dig- 
nity, and are to be further puniſh'd in theirperſons at the ſight 
of-cheLords, according'to thequality ofttheir fanlt, ©, Ar, 
Parl, 6, Cap. 48, By the Lords in this At; are meam 'the 
Lords of Seffion, who m2y-puatſh Witnefſes ex incontinents, 
during the dependence of the 'Procefs before 'themſelyes, 
wherein the Warnefles depone faifly ,. but it either 'the falſ(- 
hood was committed by deponing in another 'Courr,, or if the' 
Lords be funtt officio, as to the'Procefs wherein the falſhaod 
w:Scommirted, eo caſu the Lords cannot judge the falſhood, 
or puniſh the talſe Witneſſes, - Sometimes the Lords ordain 
the Wirtnefles to be remitted to the Council; thas the Lords 
erdain'd the Witneſſes, who had confeſt thattthey fabſcrihed: 
W irnefles to a Diſpofirion granted bythe Tutor of Fowjie to 
his Nephew, to be rcmitted to the Council, who ban'iſh'd 
them - . And ſometimes they themſelves ordain them to be 
baniſh'd, . orto have their tongues pierc'd, or to be ſet upon. 
the Cock-ſtoo), witha Paper Hat, yer they cannot o1dain 
them to die, becauſethe ardittary power granted by this Act, 
cannot in Law be extenJed ad infligendam penam mortis, as is 
fully cleared elſe-where z and therefore the Lords uſe to re- 
m:t the falfarie to: the Juſtices, it the Crime deſerve death, 
But-it may be queſttened, itthe Juſticescan infli& the-p:in of 
death in any-cale upon falſe Wirnefles, fince.chat Crime is not 
declared capital by any AR? Burttothis the anſwer js, that 
they may, and do infl:& cap.tal-puniſhment upon therommit- 
rers of this Crime, in ſo'2e.caſes, /. And. by the forefaid AR 
F.55; it:isdeclxed puniſhable, according ro the diſpoſition of 
the Common-Lvw, by which is meant the Civil Law, & de 
praffica, Wit :elles have been hang*dfor bearing falſs wirne!s, 
as Crop , and for {uhorning others to bear falſe Wirnefs, 'as 
Cheyn, March:15,. 1605, And Grahame, March 8, 1625; 
Oo 3 Ar 


\. av } 


Ar which cirae alſo Duxlopand4 7 
tering chem(elves-ro-be -{alſe- Witneſſes; -albeic they did nog 
2GuAl y depon, -beeaulſe they were nor received , the dffep. 
having before their exarniadtian come tolighe, | 


. 


and fome others werehatig'd for oh 


e, | 2 ns j 
' IX. The' third kinth ot falſhood is commirred by falſifying 
money, fe/ſom munmartium , which is/accounted fo great a” 

Crime, that itis-commonly 'excepred-out of Remiffions, as. 


may be (een:in- Crighronns Remiſſion, Aarchi25; 1661. "This | 


Crime.is;conimitted;;: 4. as farging true money.withour Aus : 
thority,, 2, :By CoyningdaHe money, and'imprefling Cops 
pet, 'Lead,' or:any baſe: Mertal, with the ſtamp of the Prince; 
or of other currant money, #, By mixing-and-allying worſes | 
with nobler metcals,- in currant Coyns, + 4. By: venting and. 
paſſing, or out- putting ( 2s our Law terms ic ) theadulcerap 


money:coyned by others, or intercaining the Forget; or bes | 


ing art, and part redde, or 'of the Council with the Copners, 
By the Civil Law, qui probos- nammos' cudunt fed non in dffte 
cinaprblica tenentar lege Cornelia 'nummaria, 1,12; C, de fals 
Je mones: qus aduiterinos cudunt & qui veros adulterant, radunt; 
fingunt , 1,. qui onxque & 1; ſeque ff.<hoc tit ;/qus nammes pre. 
bes levant conflant aut wulta principum fegnatusreprobant , 1,1}. 
G,.&e vet._nwni{. pot, OO 0 0 
. By our Lawy evety Burgh fifould have a clipping- Honſe; 
which was a houfe for erying money; for [the t1yal was byt 
lipping) and fworn men, who ſhould clip'ewiÞ money : who 
#e-to have a penny tor ilk-pound that is clipped, and the haveb 
was to tynethe talſe-money, F. 6, p, 16:19, and the clips 
ped money, if.icberevit tuff, or talle coyny! ſhould be retu:n- 


ed ro the owners,” F, 47/8, 4.444; They who falfifiexmo» 


ney, otconnterfeirs the Kings Irons, are-ro be juſtied (td ef 


| ) atcording: to :the-old Law, A# 124; P.'7, F151 
By. which AR,. though it be added according to:the old Law. 
ſet ye have no Law, derfulſs nummaris ; _ to this, ex« 
Eras ft 40. P45. Fo 3e which: punifherh 


only che hom 


—— 


bringers: 
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bringers of black money; with'death;. "By the HZ 70% F g,... 
2+ wy the home-briagers'of faHe pe, lay-money,ſhc a 
be dilated, and the dilateris to have the halt of all. his goc 
moveableand immoveable;, for his revealing : Aad' it (gems. 
by that AR, that its made treaſon, fqr confiſcation of Lands, 
or moyeab!e Goods, is 6 2 by the caſe of treaſon, and I find 
no othet:Ad that can be the foundatian of Dr»mmonds con- 
viction asa traitor, Br de pradtice,. this Crime hath bzen' di- 
verſſy peniſh'd - Reid was hang'd tor forgipg tale money with 
che Kings Irons,.. Faily 13. 1602, Drummond burnt tot torg- 
ing talſe money,. Novemb, 27.1601, And his Brother Pa- 
trick Drummond buint alſo tor 'art and part, red counſel and 
concealing: the treaſonable forging, coyning, and out-putting- 
(for venting is ſtill a Crime, and is Ceftened our-purting in our” 
ſtiles ) of falſe money, Aceznzies allo was bang'd for art and” 
part,..as ſaid is, Fune 30, 1603, Thomſon was hang'd and. 
torcjault for bring:ng home and out-putring falſe money. Fa-- 
PAY) 19; 1603, + En ii 

-.X,. The fourth ſpecies of Palſhood , is falſe we'ghts and” 
meaſures, — whichare punifffd per 1._Corne- 
liam, I. anmnam,ff.de rxiraerd. crim, & falſe menſare; which: 
arepmnith'd per 'relegationem, 76:4: With us the uſtag falſe- 
meaſures or weighes-of old was puniſh'd by a Fine, /eg. Burgs- 
cap. 5.2; And the Bailies of the Burghs'were declared Judges: 
competent:therero, for the if&rſtrhree'tavirs ,, but. che tou; th 
was declared'to be only puniſhable by the Fiſſtices;, becauſe the. 
committers life was ro bein the Kings will; cap,'74. 16:4, But 
now fach as-uſe tale meaſures or welghts deceiving the peo- 
ple, .are.co heindiQed as fablats, 457 4:7; Þ, 4, 1 4; By which: 
AR, havers cannot be punififd, except.rhey uſe, fince the AR: 
oxdains uſers tobe punidh'd, :andimentions only ſuch as deceive: 
the people, which is not done withoutufing Andby the 2, 
Adt, Farl. 19. _F4.6; the uſers.ot falſe weights and meaſufes 
aret9 tyne.their hail goods and geir; which:puniſhmears-de- 
| rogats 


234 
rogats not. from the former Act inflicting the puniſhment of f1l- - 
ſit, 2s hath been debated. mote fully in; the Title of Deforce- . 


ment : De preftica, 1 find that 8rown was tyn'd tor faiſe mea- 


ſures by the Councils warrandjn 100, merks,per, July, 1629, 
And thac Porters was found guilty, .chough uſing was nor pro- 
ved, ſince having of falſe weights in the Shop preſumes uſing, 
except this preſumprt;an be taken off, as by alledging that the 


we ghts were preſently .baughr, 'or borrowed, .-or laid afide, as 
lighe, May, 1671, | 

By thetoreſaid liſt AQ, the Sheriffs, Lords-of Regaliries, 
and Stewarts, are declared Judges competent to this Crime, 


but their Commiſſion there is only tempory for 2 year , and: 
therefore it may be concluded that thefe are not otherwayes: » 


Judges competent.to this Crime, elfe this Commiſſion had 
been unneceſlary. 


The ufing alſoa longer Ell or Yard,is alſo puniſhable, though” 


it wou'd appear that here the Merchant himſelt is only pre- 


judged, - for he may receive as well as give out by it-z nor doth 


the Law preſume that a man would keep any meaſyte to his 
own diſadvantage. = 
1 fin{ alſo that therewas a Meichant in E/giz pu. ſued be- 
fore the Juſtices, Fuly wit, 167 2. tor talſe weigbts, in ſwa far 
as he going toa Mercat, dragg'd his Tobacco attes the Boar in 
the ſalt water, which made ut weigh more then otherwiſe it 
would have done, and: ſo the-people were cheared: | But the 
dyet was deſerted, -and though the defender alledg'd. that this 
was done for keeping the Tobacco from drying too much, and 
mouldering into pieces, yet-the Magiſtrats of Elgis had tyned 
him formerly, tor the ſame tault in 20, pound Scots, even for 
the.ill example, pens falſe arbitraria tenetur qui in ſua merca- 
tyra adit inutile ut pulverem arenam , &c, aut (pecies aridas 
Aetinet in loco humido Carp, pag. 375» ' 
'X I, Falthood is allo committed by: aſluming a falſe name, 
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od, Stellionatum, and by preſenting one perſon for another 
2 the ſubſcribingof Papers, ſwppoſitio felſa perſone, which is 
puniſhed t4nquam partum ſurpoſiinum, by the Civil Law, I 
find one David Donaldſon hang'd for this impoſture, having 
made uſe of a faiſe perſon, who defign'd himſfel! to be the per- 
fon who ſhould by the agreement have ſubſcribed che Aſſigna- 
tion, Decemb. 12, 1611, 

The ſvppoſing a talſe birth,. that. is to ſay, the laying in 
-one child tor another. is puniſhable as a falſe deed , with the 
puniſhment of talſhood, fince thereby men are cheated our of 
their Eſtates,, /, ad Corn, de falſ, the words whereof being, 
 periculum capitis ſubeat, is found to extend to death, Boer, de- 

\ ci{, $2, And the Mid-wite who brought in ſuch a falle Child, 
is pun. ſhed by death, Pegrer.deciſ, 80, Bur I find that Fa- 
rin.telates, that perica/um capitzs, was in this, caſe extended 
no'urther then.ſcourging : Bur yer, fiance this. was a great 
cheat, and doth ſteal away au Eſtate ttom. the righteous Heir, 
and adalterats the off- ſpring, it ought. to be paniſh'd as ſe- 
yerely as theft, eſpecially ſince it can. be committed only by 
ſuch as being truſted, aggrage their guilt by their untaithfulneſs,. 
Fhis e&rime is called by the Latins,pirtas ſuppoſitus, and by the. 
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# oh Ye T7 [C80 Y 3 d 
1. The ſeverg/ kinds of SteNienat by the Civil Law, 
i. What it 6, ' and how puniſbabliby vur Law, | 
—THeheart 6f than is deceirful aboy2 all chings, and ach as |- 


' | have been converſarit inbulineſſe and Courcs of Juſtice, 


havefound” that cheats db amongſt men multiply, and-vary. | * 
themſelyes'inro fo many torm that Legiſlators. were forced | 
to inFene-this' general name of Stellionat,z under which they” } 


might r#nge ll cheats , and-thence ſprung that'maxime,. {, 3, 
F. bve.'tit; enm_— fitalss criminy deficit lic fiellionaum obs 


muftbe {nterprer and reftrited inits genera 


lity, by the preceeding words, SteEion«twm objici poſſe his gui 
dolo quid fecerant';, So that to infer this crime, ir 1s requiſite 
that there be a cheat or fraud uſed, and thatthe cheat want an 
.other name, for:there are frands which cannot be comprehen- 
ded under this Title, as falfitying W:its, counterfeiting Seals, 
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"The ordinary ſpecies of Stellionat-in the Civil Law, areto 


A «3? 


_ thealowanceott 


|  defirec eeclext, tbrhething offerre; 
1]: © merip told}, | orinor--: {ay that 
; & "27 f ER 4 F - f 
$ _. enly (cl one thingtwice,. withour denying that itwas former-- 
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@/it  Bartol, 565d; find ſoft is:.rraciving Crimi 


then receiving paymencof a deb tormeily-payed, is Stellin 
chough fimple craving withon: receiving will not inter'id, bur! 


it is moſtob(erveable, that fraud is ill /requiſire co: the cone! 


aru&ion of this crime, and its eſſence, / 


I By our Law we have no-cxpreſle Rarmeagainſi$tellio- I 


3ncy ſhall be diſponed:to two ſundry perfons which 1s cy;men: 
Stellionat ie of theLaw; from which AG ir is to be obſerved; thar. 
our Law preſuppoſes the Civil Eaw to be'our Law; as:co-thar: 
crime; For it does noe determine what: is to: beaccoimpeed Stel- 
tionar, or appoine.a particular puniſhment tor Stellionar,. but: 
only clears declaratorly, that the diſponing..duries or rents of 
Lands to ſeveral perfons, ſhall be :ccompred; Stelironarmy And 
theretore- what ever was puaithed as Stellionar by: the Civit 
Faw, may be puniſhed astuch by ours-; not only 207; orbyt 
extenſion; bur by approbericn ; the Rowan Law baving by: 
_ re watery — z and therefore the mg- 
kingrot eafſignations or difpoſttions of Eands; or of any: 
dry 4 elſe befides Reacrs mentioned exprefly.iy charts 
niſhed as- Stellionat-in our. praRtique, 'whicts is warranved lies 
wife by the 205. At, P, TiFe 5 ns 36" Ip Hh 'Þ 2 wy 
By which A&;, tliough Scellianacbe noe mentioned; pericis 
thereby: puniſhed, for it is- there declared, that whoſoever 
makes double Dilpofitions of Eands, he ſhall becalſed ar the- 
Kings inftince,'and puniſhe at the Kings will, But icmapbe- 
doubred; why-double alicnations ſhould be punithed as Stellios 
nat, ſeing \qu/7 rem unanr dubus vendit falſs et rene, 1, qui duo- 
bins; ff. adt, Corn,Atfaifo; tnanſver to which, Tconceive, we 
muſt diſtinguiſh betwixr chefe who whilſt they are ſelling,being- 
d be ſold, hath been for= 
or-Mor-: batt” was not, 'It which caſs- 
be is.g 6ilty-of 4 manifeſt lye, and fo of Falfhoods Buc if he- 
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nat, ſeing though there be/a cheat ia this caſe, yer there is:ng 
lye: Aninſtance whereof fell ont into.my- own experience, 
forchere: being . two Writers to the Signer of one name, and 
money being direted to one. of phe two, the bearer delive- 
red it:to' the other.,, as due by his Maſter to him, ' which 


caſe was thought by thoſe who conſulted ir, ro be Stellionar,- - 


ſeing though the receiver had nor ſaid tothe bearer chat his 


Maſter was his debitor, yet he ſhould not have received the mo. - 


neypfor he was obliedged to know that the ſame was not due ts 
hims Andyet.2zccordingto Farinacius opinion( who thinks 
that dolme in committendo tantum infert lefkionatum, ſed non ds-' 
Ins in emmittendo ) It might be debated that this caſe was nor 
Stellionat , ſeing the receiver of the-money was only guilty of 
omiſſion, innoc clearing the beazers miſtake: Bur T differ in this 
from Fartnacizes,For leing Dolus 11 ommittendo,may be a grett 
cheat init ſelf, and chat the party wronged is as much leſed 
thereby; I know no reaſon why the one may not infer ſtellio- 
nat as well as the other: Andalbeit dolus in onmittendo, were 
notSteffionar, yet this caſe was, ſeing the recept of money 
ſeat to another is more then. omiſſion, | | 
By that At Fames 5, It is likewiſe declared, that Superiors 
receiving doable Refignations, ſhall be puniſhed as theſe who 
grant double Diſpoſitions : And certainly that part of che At 
was moſt juſt, ſeing ifrheSuperior was conſcious tothe deſign 
of miking theſe double Refignations, hecannot bur be art and 
part of the cheat of making the double Diſpotitions, whereup- 
on the Reſignationflowed z and ſo ſhould be equally puniſh- 
ed.z and in effe&,- a Superior granting new Iofeftments, upon 
divers refignations, to divers perſons, does grant double 
Rights : for to grant a new Right upon the old Vaſlals Refig- 
nation, is to diſpon, AndTeing the buyers prejudged more by 
theſe Reſignatiovs, then by theſe Diſpoſitions, upon which 
they flowed, (:that being a more.complear a then the other) 
| it 
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- 1y.ſold, --orwas not his own, then heis only guilty-of Steltia< | 


v-* gg 3 (2? 


© ,.C ; agg 
*Stellionat. 289 
it were unteaſonable that the Superior ſhould not. be puniſhed 
25 well as the Seller z and yet becaufe it.is notpreſumed, char 
any would cheat where there is no gain, and that che Superior 
in receiving reſignations, 2» faverem, gains little, therefore 
ehis part of the Act is now in deſnetude. 

I find likewiſe, chat other ſpecies of Stellionat are puniſhed 
by our Law, asin Annes 1634, Fames Clerk was purlued,, 
becauſe a Sword being ſent by Cathbertſon to Moubray a Swprd- 
flipper, Clerk did ſay-ro-the bearer that he was Monbray, arid fo 
took the Sword, which Libel the Juſtices would not fuſtain, to 
infer falſhood, but ranquam crimes in (uo generez and yer, L, 
13.ff, ad, L. Cor, de faiſo aſſumptio falſi coznominis eſt cri- 
men falls. | : 

RL aiGmene ther of thiscrime could not be certain and 
determinar, 'ſeing thecrime ts various in-its own nature, bur it: 
is arbitrary and puniſhable at the diſcretion of the Judge,accor- 
ding tothe circumſanees and meaſures of the fraud commitced.;. 
And it is called Stellionat, from-a Serpenttalled Ste//jo, which: 
is beautified by Starry ſpots, ſtellatis guttis diſftinfFum, and is: 
the moſt (ubtile of all Serpents, p/;v, ib, 30..nar. hiſtor..cap, 
iD; | | | SL 


& p 


| Wha? Perjury., andthe ſeverdl kinds thereof, 
7. s Ber be who ſwears d; $/tha he ; rang what be depeut 
....._-. Fo be true x 'be puntſhable far: Pe 4 {3 
| . ig he who. Jrooſe «pon Outh, wt per formes wot, " | 
. R "ths 
"hether 7 = per arm nr; their Parents oaths, ? ml 


le far Þ "oth 1. 
ade? depone falſy, on beceen of Pere?! 


oe phony depoſptions of ether Wit 

6, Whether 4 No or Advicat violating his -05 4 de beeli | 

- be puniſhable for Perjury. I 
7, The puniſhment of Perfury by the Civil Law , andours, 


- 
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x nce Witneſſes can by their depoſitions , take away the | - 
Lives , or ruine the Eſtates, of ſuch as are the greateſt 
:men , or have thegreareſt Farqunes ; the Law which repoſ- F 
ed that truſt in them, doth very juſtly'over-awe them, inde- Þ 
by the reverend fear of an'Oath, andb chreatniog 1 

chew with the ſevere punifhnient+ of Perjury,, i if they (wear } 
alſly. i 
I. Perjury is defined by Lawyers, tobe alice , affirmed ju- } 
dicially upon Oath ; bat becauſe it is nor prefumeable that | 
any '4 


Rs Perjury, 
2ny/per{on would both be ſo mean asto lie:, and fowicked as 
Lf God to bea Witnels theteto: Therefore Lawyers 
bk 2 ik very juſtly delivered us a Brocard,,. that Perjury..is 

TE nor -committed. without Tv. A rpretatio. fypes 
weſt ut evitetur perjuriunts, and from. this Principle they have 
hor els T.. ys (wears that which is falſe F Viliews 

 " ing it cobetrne, is notTo be puniſhed asa Perjurers {or in ef« 
fect he doth -not then lie, add ad Clir.. #nam, 13. 2.1 the 
Perjury could haye prejudged,,no man, Clar. ver; 2.1, be- 
cauſs.it is not be preſumed , thata:perion would perjurehim- 
ſelf, while he could have nodefign-: . . And from this may be 
likewiſe inferred, as a conſequence 'that Perjury thoald be 


7 nes Row a Minifter ,, when he-was purſued # 
imle 


a certificacion. 4; p< the falſe Witneffes are thereatret pu- 
aluble, though at the ctime-of the inquiry, -thac Paper nal 
prejudge no man, becauſe of- the certif ALTO! | 
19. Bgrclay's ale, February. 1670, .,, 3, Wh 
ter is difficult , is is; pretumed that the (wearer 
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butif the fryearer didinot take pains rounderſtand the matcer 
gpoir which he was depomiing, 'I. think the difficulty ſhould 
haity excuſe Him,” Of 2 VION x Br. "7474 E251 p 
->TF;"" It i$contreverted among the Doors, it he who ſwears. } #< 
i werban cred? T'betieve; can be puffiſhed for Perjury,, And 3 


itt Mr. Fames Row's caſe,” itwas alledged, thatit thould, be. d 
cajife in'effeet all Oaths are bur oaths of Credulicy, whiere che al 
mateer falls-nor-tmder- fenſe3 andin this caſe where it was re« oh 


ferred'ro liis'own Oath; if he'was payed of his Sripend, and ke: ., 
deported upon Oaththe believed he was not payed, hoc caſs, the 
wotd.bzlieve.ſhould have inferredPerjury,becauſe he-thould nor } C 
Rave believed except he had certainlyknown;and belief preſup. } © 
poſes DOT for faith-and belief are all one, fo that in ef- f 
fe ,*tg Cepon, he believed it was payed, ' was-ro depon, it was a 
ecrtiinly payed/7 br thar infaith"itwas payed; either of which Þ © 
 wonldhave inferred -Perjury, But 2, Perjurinm oft affirmare - 
qioddubit as arg. Ewins.'f. nibil nov; _ & ndoſirece Jurare G 
eff mnſtar pon Gregor, , Tholoſas, h, t.  Andif the adje- , 
&ing ſuch 4 dabidus word* as this,” were ſufficient toevice Per- 
jary; thatcrime (Hould never be incutred*, and: certainly iris | 
init ſelf a greatundervaluing of the Diety, (quod eft medium in- 
duttioum hujus criminis) to depon without information, where 
information may be had ; and it is very preſymable, he would 
Ede value perjuty; who did: value litle to get ſucffinformari> 
on, 'as was requiſtte{or ſatisfying the. Judge, inclearing whit 
was juſt: And ſeeing the Law defigns by puniſhing Perjury, 
te:come to the exact knowledge of all privat-caſes, wherein 
'Judgement is to be given, to the end judex _ #bicungque ſu- 
- »matribuere, it follows neceſſarily, that it ſhonld very ſever 
pufiih ſuch as depon withonr previous information, eſpecial! 
whiere the matter of the depoſition is Wome proprio,as inthis 
caſe, for by*this raſh, or affetate omiſhon, both theLaw-and 
the Judge are:cqually dilappoioted of their ends,. as much as if 


p 


Perjury. b__ 
the Deponer hadwillingly perjured himſelf, .2.. - A witneſſe 
deponing talſly, per werbuws credo,, is inLaw puniſhed with the 
runiſhment of talſhood, Bala, Salicet in l, de tut. C, de in ine 
teerum reſtitut, Alexander Conciſ, 28, wel 6, Angel, conſil, 
3, Thedeponing per verbum.credo , would have gained the 
deponer the cauſe; and afloilzied him.trom the purſuite 
and therefore it ſhould infer Perjury 'againſt him, becauſe the 
reaſon why Perjury is Puniſhed,is that there may be ſomething 
to over-aw ſuch to whom the verity of any caule is referred, 5, 
Tt is doubted amoneſt the Doors, if he who promiſes upon 
Oath in a Bond, to pay a Sum, or perform a deed betwixt 
and aday, be guilty of Perjury if he failzie, and Math, de a- 
flidtis, relates a Neopolitan decilion, wherein it was found, that 
Perjury could not be interred upon the breach of ſuch an Oath 
asthis, the words of the obligation being to pay, [ub fd dal 
Gentilhomo, becauſe fayes he, this is figes . and con- 
ſequently cannor be puniſhed, but only pens extrapndinaria, 
though Bertrand be of another opinion, Conſil. 126, b- 
ITI. But the queſtion remains yet intire noewithſtanding 
of that deciſion, whether rhey who promiſe under an expreſs, 
formal, and religious oath, as that by God himſelt, er Holy 
Trinity, , they ſhall pay a ſum, or dd ſuch a deed, betwixe 
- anda perfixed day, may not be purſued for Perjury : and that 
they thonld not, may be go trom this, that theſe being 
extrajudicial oaths, the Law ſhould notincourage the giving, 
or exa&ing of them, \o as to puniſh the nor implement of 
them with Peigury z. for this would make every man exaR an 
oath of his debitor when he lent him money, or opon every 
ſlight occaſion, which were moſt inconvenient, 2, The 
Laws do not puniſh extrajudicjal oaths,given in depoſitions of 
Witneſſes, & ſic teſtes deponens in judicia contrarium ejus quid 
dixit extrajudicium non punitur de falſo, Alexander lib, 1. 
Conſil, 74. Covar, 41 repit cap.quantis de puit vid, CM _ de 
| BY arbitrar, 


| Mach fethoald it ſuchextrajudicial pr ” 
f event ſuck contrayertionsas rheſe theule, oW | 
rey 4 be puiithed arbicrary, burit this promiſe 
diciaNly,” as 7, cautione juratoria, in” removings;' i 
Apron himſeIfto. remove, and pay the | 

by hebinds himſelf ro-report the Cti-"Þ # 
121 LEEe wffice-Clerk,invheſe & fuch other c2ſegic i?! 
Bas + of Ree implement of the promiſe, unjeſs a reaſon-"F 
ee Rcis affigned, ſhould infer Perjury, both becauſe PF” 
LAES Jubiciatoath, and becauſe in contemplation-thereof,” Þ 
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+4 Lab cemit: che neceſſity of inding another Cautioner, and } 

; , ty concerned: has no other fecnriry-nor whit. is founded: Lf 

| this juracory caution, Kt 

| "TV; -6. {ets doubted * among: the Doors, whether theſe] + 
ihe accompted perjared, qui non impleverant wth paren= | | 
} wo 3/0, pen one \who perform and falff not their Pa» | | 
f Med i Mt ſes Grotins diſtinguiſhes berwixythoſs | 1 
[ "rhe ather bound hinifelf only to God, and i i 4 
1 E pnet X a formor implement, is not guilty of Perjury, be. 4 - 
L & The At; iUlnd n0n eftonus hereditatis, but is Pperfonaly / 1 F 
3 d > the's n repreſents nor the Father in it, bur if the owl d 
'] ere made to 2 particular perſon, thei thac vowbeing i» «wav. } || 
| - or implement ofthe Pathers yow, will infer | L 
£ er 7, for quo adthe eftate bares drerfuni7w ſunt wna Fea- } 
\$ 4, Matheusdiſtinguithes 1.1 caſe, ſfjuramentum pu. | | 
5 ent [ in rem contepium & 40 caſl ; enetuy ſed ft non ren ren | 
'B conceftum ſed in perl ond tenctur 4 are. 1, 7.8. part. f.depart.. + 
i nk hewl e doubred upon the ſame ground, whether} _ | 
[3 ple inpublick affairs, relating to the Stare, | © 
8 hildren, &. She example of Sans being pun ra; 
'£ "fornor. Eg the qath'whereby: the people ot 7ſr acl SA 
| ryed tothe. 2:5aw,21, Seems to cyince, that the com p 
-- vention of theſe national oaths. given by Parents, 18 pugiſh+ : 
F . ; Pills, in foro Ai but whether the Ahrens pu- |_ 
: ment, 


\ Perj ary... 2 wt 


t.can be infligeg-for contravention of National Oaths, 
nſec Ce DVenant: d Declaration,cither in | the caſe-whete 
the Oath | 's.givzn, either by the predeceſſoryor the giverthim- 
{{f, i is not decided, And ſhould neline-to think,athat the 
contravention of theſe National Oaths,-cannot.infer the Civil 


1 WM puniſhme r of perjury;borh becauſeche: debgnof perjury is only 
; bad ith eh 2sdg prejudge the privarineereſt of theſe,concer- 
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whom they (wear, .and ſuck a.,c0 t0n/ cannot be 
property ly called d-mendacium, =—_ 'Swearer' having; deſigned at 
at time to tulfil what he. Swore, though he thereafter alcer 

x veel inthis: Ws mc 


; Og Projudged., | 


his Iidgeprent - : , Nor can be 
chat the intereſt of a third, | 
which are requilite tq 
© V. 7. When witns Fin any privar 
was of old doubred;.;3 Jotcions might be rEþro« 
'bated, and themſelye Peet tor Berjury, by thetepo tions 
of other witneſſes, 29g of es pe Urges ons/ſeem to be re- 
gularly allowed. ...1, . .T -\deponing verba initi- 
alia talfly, ſuch, a5. of} ghar te 'he,mbor her-he be married, or 
where he dwels, eo.caſtt, he nay be: - puniſhed for perjury, » if 
it he depon falfly, for thats 190s-are proponed., not only 
to the end it may, 7 be | hapabe: the-witneſſes-2re of, bur 
Ukewiſe ro the end | EA rear vp mhacher the; Deponerhe be 
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Tn: ink bhipyortruag and that he. could not, it was 
Uuiged, becauſe if this wereallowed, daretur rogreſſus i in inf- 
 nitum, forelle if two witneſſes deponing. Is ſuch a thing 
were done, might be convinced of Perju; .y, byother twoor 
'moe witnefles,, ” theſe witneſſes mightagain be convict by 0- 
thers,and choſe by ather,7y infinitum,for the other. part, it-wag 
F Qq alledged 
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alledged, rhat. 1, TA Befhg Hothing-t6 over wither. 


nefſestrom this rry3l, Whs 1h 


o reier thent Z1beriones, 


arid to incourabe theth £d'dhp6n fallly, 2, It was 2bſird th. 


think , thatif eve witheffes thowld depon that which were 
norodrly falſe, as That Tuch * man was 'kilked, who therefttet 


was ſeenby a wh6te Jadicat6ty; and all rhe tmembers of Seſſts 


on andParlitmency 6 have betn ative, that's cafu, witnelſty 
ſhonte&tiotbe found guilty of Perjury, 3.  Aﬀizers who are 
in'eftet Wirtneſfes; as well as Judges, and may proceed tot 


Sentence upon theirown privatkttowledge,may be tryed by ai» | 


Aſſize of error coiififting of eWice as mthy; W heres if the de- 
poſitions of witneſſes could ior ye teprobated by other witneſs. 
ſes,/hp Aﬀize conld be convict by antffize of errour, as remere 
Turantes ifuper iſfies, To the foreſaid argutnient it is anſwered, 
chat 'r, The fame dill'only evince 'the probation; ſhould be 
more ex4& in like *chen 1h drfiet Gifes , bur'Fid nor ar all 
conclode; "that ſuch 'witheffes cottld 'no wiſe be convinced of 
Perjary;. Uhd the orditriry rate 'given by Lawyers, is, thar 
twice us mahy arerequiſite to reprobat, as to,prove - Which 
conchefion'coutd'norrake place, .ifthe teprobation of witneſſes 
dy witneſfes wete'torfuſtained,. 2. This argument would 
ince,. if ichad any weight, that even, circa initialia, witneſ- 
feoperjaritie themſelves, cotld not be Prue! for perjury, be- 
*cauife'theſe'might be -cdttvinced by other witneſſes, and theſe 
by others ,,'& ſic deretwr progreſſus in infiritum, ſo that either 
withefſes cannor'be:canvictot Perjury in no cafe, or elſe rhey. 
inty be lh evety cafe, whete they fwear'faffly - Notwithſtind- 
rg 41 which'the J I I found, that witneſ- 

"Fes could hot. be'putfned to 
'#ther witheſſes, upon the day of 1677, bur yet 
ix r&haiſtis'4oubtful, 'Wherherone Witrieſs may not be purſued 


for Perjtty, upon the (depoſicion of others, rhough two can- | 


wt," becauſe the jdyntdepohtions only take a full probation, 
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r'Perjury, 'upon the depoſition of ' 


P erJury, ; 297 
3; Clare, wum, 12. SY, fperjurium', 'is of opinion, that 
when any thing is referred to Oath: judichally ,” that eg bra 
the party who' ſwears, can never be challenged for Perjuty, 
ſedFohan, deum habet wtorem, which Boerins dith 2lfo aſſert 7 
bethe common opinion , decif,:305, And thereafon which - 
moves them to this, ſeems. to be -thata party having made 
his Antagoniſt abſolutely -Judge'of his- bwn' caufe *,* he 
has, as it were, ſubmitted to him, 7#}amentum debet effe uiti- 
mum refugiums , and' this: (eems to be the caſe decided, 
per, 1. 2, C, de rebus credit ' : religionem contemptam ju- 
rumenti ſatis deum habit ultorem ed maſtftatss orinen vel peries- 
lym corporis fi per principis venerationem quodam calore fuerif 
perjeratum, inferrs nen placet, forin theimmediatly preceed- 
ing Law, it is ſaid, that cauſa jure jurando ex conſenſu utriuſ- 
gue partis delato deciſa, nec perjurii pretextu retrattari poteſt, 
ſo that adding both Laws together, 'the ſenſe is, thae when. ' 
the cauſe is referred to any Parties Qath , ic being decided 
conform-thereto , that Deciſion -can neither be retra&ted upon 
pretext of Perjury , nor can the Perjurer be corporally puniſh- 
ed, And this ſeems a much more reaſonable anſwer, than 
thoſe many given by the DoRorsz 'but -yetT cannor affenr 
to the conciufion it ſelf: nor is:it at all conform to our Law, 
nor perhaps toreaſon; tor intereſt and avarice are ſufficient 
baits to Perjury, though impunity be” not thereto added, 
and when the Party deters an Oath, he intends thereby to ſub- 
mit finally to him, to whom the famine is deterrgd 5 bur nor 
ſo, bur thar it thereafter the ſwea'er ſhall be found Perjured, 
he may be ſtill challenged - Nor perhaps would he have des 
ferred the Oath , if he had not conc]uded hunſelf ſecure, as 
to what ſhould be deponed , nqt on'y out of reſpe& to Reli- 
9i0n, but likewiſe becauſe of the hazard of Perjury , and ſeing 
in this caſe , there Is mendacium Juramento affirmatum, I do 
not ſee how it ſhould nor bePerjury-Is there any ground why at 
leaſtHis Majeſtie's Advocat ſhould not be allowed to purſue ir, 


Qqs:. for 


298  Perjunys.” 


for the reaſon which'is urged. * for the ſpeciality in it, cenfeits.| 
in him, - Agd as'thete. is no-Deciſion in favoursof Clarw his! 
opinion in our, Law, f0.ia-Mr.;Fames Row's, and other caſes, 3 
where this might. have. been proponed.,. this defehce was' ne-\ s 2 
verproponed ;-yet in ſome caſes, the deponer, in jurahents Þ 4 
delato, -craves.that the'!Lqrds may declare, that he ſhall noe: Þ + 
be liable for Perjury, - when-any 'Oathis neceſfarily ſo defer } 
red to. him , which the Torts in ſome cafes uſe togrant, as| Þ. 
in {alto antique : :. And by ſodoing ;; they ſhowthar Perjury... 
is puniſhable , regulariter , . even in -him.to.whom an Oath is- 
deigtred :. bur I believe, that the Doors have more july, | | 
concluded, that, where an. Oath: is deferred in; Criminals;* | 
chough the Pannel needs. not ſwear, yet. it hedo ſear, he: | 
is not paniſable as aperjured perſon , though he ſwear falſe © - AL 
ly,quis 1 | licet. cuigs [unm tedimere [anguintm;Clar. _ ; 
yer it may | be debated.) ' that; this holds not with us in Uſury, 
and other caſes, becauſe there: the Law obliedged him £6: | 
give his Oath and. Mathens doth think, that ivſhould in no: - 
caſe |burrather-chat-che Perjurer ſhould chere be punifhed wich: 
a double Puniſhment, both tor.concealing the Crime, and al-. 
ſo Perjuring-himlelj, - And it may be alledged that this i iSra-; } 
ther puniſhable chen ordinary: Perjury.,;; becauſe the Defender; / 
needed nog. ſwear .,. |and 3s inno hazard by.not (wearing;: 
and the lefs the tempration be , the ſin, is alwayes the Create 
e -. nor needed the Defender redeem his own Blood-by fiyear-. | 
ing, as is pretended.,. or. at leaſt, licer hoc liceat, licere tam. þ 
debet per modum licitums, [ed non perjuris.. 
V I. Ir. may..likewiſe be doubted in. jome caſes, whether 
the violation ofan-Oath doth infer Perjury , as when a Judge 
gives his. Oath that he ſhall adminiſtrar Juſtice impartially,, 
or an-Advocat that he ſhall be honeſt in his imploymenc, with- 
out diſcovering his Clients ſecret ,- orbetraying his buſineſs, 
- if.chat Judge, taking Money aSa bribe, ar that-Advocat there- 
after prevaricating ;. may; 3pop. theſe, accompts-purſued fax } 
Pers -- 
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Perjuty, Anda menbet=controverted in/the 


Þ- caſcot one of Fig WO fficers of State, who was 
” ufſued upon the IR Rot Queen Mary, for Perjury ; 
F. becauſe he was all#aged tr have taken Money from the de- 
= fenders, in caſes witein they were purſued at His Maje- 
3 Hes inſtance ; and-thar this could not infer Perjury , was ar- 
FF *>ued. from ,this, that 'our Law having made ſome particular 

- Starutes., as.to;Perjury.,, it deſigned thereby , that the Sub- 
Jets of this Nation , ſhould not in this Crime be left tothe 
common Law-z;and ſeipgit had.only puniſhed: Ferjuiy in the 
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bur as an Agotayation > tor (cing.in theſe the Perjuter did not: 
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formally deſign to conic Pevjury. awe: | | 
ment. of that Crime : which diftina&tiem 
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lowed by the Civilians; for albeit for 


died by thar'Perjury , as in talſe-witneſſhng in capital Crimes * 
the Perjury was co-coſs , puniſhable by death 5 and*; 


fon, . | 

- Margaret Fh00d was in February £631, purſued, tor having 
perjured her ſelf asa falſe Witneſs, in (o far, as ſhe having been 
cited before the Privy Council , and examined by them, 'ſhe 
had deponed many falfe things againſt the Laird of Pircaple 
and Richard Mowat :* Againſt which purſuit, it was alle oed , 
for her, x, That ſhe could not be purſued as a falſe Wirneſy,” 
becanſe a Woman in our Law cannot be a Witneſs ; and con- - 
ſequently ſhe cannot be a falſe Witneſs, '2, She did not de- 
pon upon oath before the Council, and conſequently ſhe ean- 
not be guilty of Petjury, fince, wemo ſine jwramento eſt perju- 
744 rewsz, Nor isa perſon deponing for the information of the 
Council, oblieged before an oath be adminiſtrat, to conſider 
what ſhe is deponing, as lyable to the certification of Perjury, 
and if it were otherwayes,there needed no oath be adminiſtrat, 
ſo that betore the adminiſtration of an oath, the deponer be- 


ing neither a witneſs, nor.{worn, can neither be guilty of per- 


jury, nor falſe witneffing : much leſs can ſhebe guilty of per- 
jury, in having deponed talfly, which is a complicated crime, 
made up of-perjury and faiſhood, 3, She is but one fingle 


witneſs,and ſo conld not have prejudged by her teſtimony,rhe 


perſons againſt whom ſhe deponed, & ſemper perpendendux ef 
damnum, quod ex perjurioreſultat, Carpz, queſt, 46, u, 47, 
Likeas, here ſhe retracted her own depoſition her ſelf , before 
any purſuic was, or-could be intented againſt thoſe Gentlemen: 
and that ſhe deponed was the reſult of the confufion ſhe was 


put 


 ESWenot very rational | 


] find likewite al. . 
mal Perjury was only 
puniſhable by Baniſhment,, and Infamy : Yee it any mag 4} 
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it was mixt with Treaſon , it - was puniſhable as Trea- 
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Perjury. 3201 
pttin, by her appearance before the Council, being a young 
Girle, not exceeding 18, ſo that her age and fex thould ex- 
cuſe her, (yu calore iractnaliz , wut forte lingua lapſus , ant © 
reclipotarss, pcritmium wommiſyt, ti eo'caſn ignoſci acber, Rev, 
6b, 3. droiſe 2, And there is nothing More natural, br fels'dan- 
gerous, thenthata guilt arifing from a depoſicion , and meer 
words ſhould be taken off in the ſame way, eſpecially , before 
perſon be thereby prejudg'd, as inrhis caſe, 4, This Li- 
bel could not be watrantably tounded upoh the AQ of 9. xr, 


' which puniſh'd ohly perjury commirtedin marrying rwo wives, 


buc no other ſpecies of perjury, To which it was anſwered, 
that as to the firſt defence, it was not relevant, fince ſhe being 
cited betore'the Council, ought tothavedepon'd traly, ieven 
forinformingithe 'Soapreme Judicatory of the Nation,who ufe, 
and 'muſt examine women {tor the good of the Common- 
weelth - eſpecially in ſuch atrocious and'oconte crimes , as in 
the burning of the: Houſe of Frendrauzht, And though the 
defender may 'in ſome caſes caſt'a woman from being'wirneſs, 
yer tharexcuſes her not-if fhe be examined, To the 2, Law- 
yers areclear, that a witneſs may depon without being ſworn, 
for 'the' {wearing them is'not eſfencial ,fince the puriver may te- 
mit it: And yer'ithe witneſs who depones falfly, even though 
not ſworn, is atalſe wititets, Bart. inl, fi quis ff, ad 1, Cornel, 
de falſ. Clar,h. t, mum, 11, Tothe 3, it was not 'releyanc, 
ſince the inform'd againſt theſe Gentlemen in a treaſonable 
point, and might have prejudg'd theth - nor did her retration 
proceed from repentance, but confrontation ; nor did ſhe ac- 
cidentally only, or by contuſton lapſe into thiserror, ſhehay- 
mg {pread theſe miſteports betore ſhe was cited, and having re- 


rerated her confeſſioniafter citation, To the 4. the practice - 


of the Kingdom was oppon'd, which is the beſt interpreter of 
Laws, And in Anno 1615, Grahame of Long-boddom, and 
in Az2n0 1622, Turnbul of Belſhes, and lately Dempſter of 
UMuresk, were puniſh'd with death for deponing falſly, or ſe- 

f ducing 


_ [Har Perjury. 23, Fuly. 1625, ws 
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5 others to. depon, But theſe points were not decided 
1+ The puniſhment of Perjury:by the Civil Law , 'was'S 


ain Y 
Jnarc? 6, Dextrs bdicium,: Which ;A&islikewiſe ratified, by. 
alle | Ni ed after the 
5 gs either; : 


{cribed by-the.Clerk;, & 1 Ywrf 16 bn {bi 
Sometimes the: Council change the pynifhq 
into baniſhment ;-;as in the caſe of Galbraith, \ 
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ument, /, wlt, ff. de crimine Stellionatus B&fuſtigatio,or} 3 


- Scourging:, -/,- i 'dvo $. ſi quis perjaraverit, © By our Law: 
AG 19, Parl, 5. 2: Mary, Bigamy is declared .pnniſhableaght- 
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_ And of infamous Libels. 
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1, Tojurits art either verbal or real bk, tek] 
2, The'tequiſits in Libelling ver al iaſuries, . 


3. What arereil infuries. 


4. Whore ts; towerbal or real injuries, © 


5. '" Infamons Libels, how puniſhed, | 
ON Leaſing*+makers, how puniſhed by bur Law, 


Hive oftimes though#'that men ſhould walk :legally,”n6t 

{ oly in obedience, but gratitude to, Law, fince the Law takes 
fo much pains to ſecure.not only our lives and eſtates;but even 
-our honour and reputation, and will humour us ſo far, - as thar 


'becauſe we will think railery a misfortune, it will therefore 


-puniſh even theſe who offend;our imaginition.” - 


T, Irury then, in its mote comprehenſive ſehſe, may give 
-a'name to al crimes; forall crimes are injuries} bur injury as 
it is the SubjeR. of this Title, is the ſame thing with conru- 
mely or reproach : Ir is divided by Lawyers', intd 
ſuch as are committed by thoughts, deeds , 'words, and ge- 
Aureszbur'the more received diviſion is, that-injuries are cif 
yetbal,or real, | | 

44, Verbal injuries are theſe which are commited by nn- 
g R ___ wartalk. 
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"204 Of Injuries, |. 
- warrantable expjeffions, as to call a man a cheat, ora womay | 
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a whore g bur becauſe expreſſions vary according to the inten. 
tion of the ſpeaker, therefore except the words can alldy' of 
no good ſenſe, -as Whore, or Thief, or that there ly ſtrong 
mptions againſt the ſpeaker, the injuriands animus, the 
defigne of injuring, as well as the injuring words, muſt be pro- 
ved, and the ſpeaker will be atlowed to purge his guilt, by de- 
Elaring'his intention, ' /. 5. Y, offavo, ff. de injur, and his de. | 
claration will, without an oath, 'be ſufficient, except the of- ' 
tender be burdened with contrary preſumptions, BerlFh, con- 
cluſ. 60, num, 18, Lawyers therefore require in Libelling | 
ivjuries, x, That the particular mpvatidcg be diſtin&ly 
condeſcended upanz- nor is the gengral, you called mea Chear, 
or ſaid ſome ſuch thing ſufficient, ſeiag not only words but 
even the pointing of them does alter - £ eſtimat of Injuries, 
2, The puſuer ſhould Libel the deſign of injuring, except the 
words inter ſo clearly. an Injury, that there is no neceflity to 
Libel thedeſign, 3, That the purſuer who was injured, dil 


preſently reſent the injury, and crook what was ſpoke for an |. 


Injury, whichthe Lawyers call yevogatio injuria ad animanm, 
And it is ſufficient, that this diffatisfaQion be ſignified either 
openly and expreſly, or by ſome other' Acts which teſtified 
diſcontent,ex incontinenti quis injuriam debet ad animum reve 
care alias ex intervallo nibil facit ſed injuriaremiſfa cenſetur, F. 
wit, juſt, de injur, And the reaſon of this ſeems to be, becauſe 
the eſſence of a verbal injury confifts in diffatisfying the per- 
ſon to whom the words were ſpoken, and words ate only Inju- 
ries, if they be ſo taken, and therefore if they were taken at 


firſt to be no injury, they were then no injury: And it they were | 
. not then ag injury, they could not afrerwards become ſuch, 


Since.then Injuries are eſtimat according to the defion of the 
offender, it follows naturally, that men who are Fools, Idiots, 
very young, or very drunk, are not pun'ſhable for verbal In- 
juries , except the offender did become drunk upon deſign co 

hs offend, 
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offend, ſi non ex propeſits ſed ex impets deliquit, And great pal. 


- fions which break off all defigning,jouſfts & no 7 pegs" 174 ex- 


cuſes alſo in this caſe, As alſo for the ſame reaſon, the obje- 
Qing crue;Crimes are no injury, if the objeRer deſigned prin- 


. cipally not. to offend the perſon guilty, but to inform the 


Common-wealth, - or to defend: the ſpeakers own honour, 
And upon the firſt accompt, it was found, that thedete@ing 
what the Common- wealth was not much concerned in, was 
an injury, Craver, confil.145, And upon the laſt accompr, it 
is thought, that to givea manthe lye, is an injury , bur that 
it.is no injury to ſay you ſpeak'nort.truthy for in the one we 
defend our own honour, but in the other we offend the ho- 
nour of the ſpeaker - andcuſtom has made the expreſſion 
paſſe for an expreſſion to be uſed when we deſign to offend, 
Therelating likewiſe what we heard from good Auchors, who 
deſigned no prejudice, is ſufficient alſo to defend againſt the 
puniſhment dueto Injurers, as was found in the Court of $4- 
woy Cod. fab. de injur. def.5, Yet ſometimes injuries are infer- 
red not only from expreſſe words, but even from the preſump- 
tive meaning of the ſpeakers; as to look ina mans face, and 
ro'ſay, Iam not a lyaras othersare, . Aﬀ1if, S, injura, tit, 
de parjur, firm, or to ſay, flauntingly, youarea fine Church. 
man, Facob, de bellovi(n lib, 1, cap, 3, num. 31, 

T11, Real Injuries are committed, by hindringa man touſe 
what is his own, by removing his Seat out of its place in the 
Church, by giving a man medicaments which may affront him, 
by Arreſting his ſtoods nnjuſtly, by wearing in contempt what 
belongs to another min, asa mark-of honour, by Razing 
ſhamfully a mans hair, or beard, by offering to ſtrike him in 
publick, ot by ſtriking him, orriving or abuſing hiscloaths, 
or his houſe, and many other wayes related by Berlich. con- 
cluſ. 69. _ 87 > 4 0 | ER 

{1 According to our Law, - verbal injuries, are puniſhed ' 
only by the Commiſſars, who = Jadices chriſtianitatss : _ 
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xtiniary. mulas,. Abd. make 'ahe offender. do pennancerad/} 
harch doors,or otherwayts 5 nor.; do. ordinarilythe Lords of) 
 Seflioneicher Advocar ſuchAcions, ormodily their penalties) J 
_ . The Connil do; uſees genic tothe: Commiſſarsfuch pur-1. 
os, and refuſe retry. verbal: injuries done.to privat. perſons, 
a$.n the caſe of Strauchanand Sty.aiton; bur.jf the verbal injus; * 
_ Iy was done to.a Magiſtrat, as ;if any man: ſhould. call hima, } 
knaye, ora 601, then the Qouncib ule to,fyne and to puniſh; 
eyen verba[injuries,; as in che cafe of George Compbel, and the;.. 
Bailiffs of I#verary;.1666.-, Of toa Privy Counſellour, as ini} 
the.ccaſe.of . Mr, <A lexander Spot[word and the Juſtice Clerk; 
Andxhough verbal injurics are extinguiſhed by the-CivikLaw, | 


+ 


if hey be .not purſued: within Year, of bypoſterior iriends; }F 
ſlups. fo: the Law ismoſt defirous;te. paſs by {ſuch imaginaty'.. 
Crimes, yet in George Comphels caſe,. 2 (ubſequent. reconcilias, | 
tion was:nort ſuſtained as ;a releyant.caceptiong. becauſe it was, 
nat very.exppeſſe;chey puniſha]ſo ſcordalum magnafume,, : > 
The;Criminat Courts:likewiſe puniſhes verbal injuries, - if | 
againſt Magiſtrars, but will aor.ſuſtain.apurſjuite again, privatss: 
pelons, for though'11, of November, 16924; Aikwep 2gainſt; + 
Carnagy; not would they ſuſtain.a Criminal purſuic,;for.calling, -} 
2 Miniſter perjuged, - vid Stech, :ddciſe.108;;: where he tells us, .} 
that it is the preſentcuſtom of Brabant not to;fuſtain Criminal . } 
ARians for wards, except they be fpoken- againſt, Mag.ſtrats. | 
in the exerciſe of their .imployment;wid; 4. wit. ; de priv, de-.. 


- Real Injucigs.nazy 4bel purſued before the Conncil, or”-| 
Juftice Court,; -ahd;:the-puniſhmenc iis arbicrery, 
'Y, Infamous Libels, 4ibeli famoſs, are thermoſt permanent 1; 
ot all. Injuries, and-therefore:are moſt (everely puniſhed, and." 
int the offender, ſhews more deſign, and therefore _ is more-:} 
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; dr defign.can beprovedy elle: 
not:; for hete-is nochiog, more padinary; '! nonmoreitaocently- 
done fortheamoſt-part,; chef ro) dheli 
del. maine: & avimuriuinriandi;(4deligitronaifan;ty bepre-: 
ſumed inthis delic,- or muſt-beproved, is muchicontraverted;;. 
Bert a; confil, 237;; affirs thatie is-preſumed, Farin, queſt, . 
2953; affixms it's not-preſurned;: buemuſÞbeqroved,.! And I 


- inclins-tp this laſt. opinion, feipgiirfamous Libels aremorunow:. 


ſo.much reſented as;tormesly, cuſtgm having!muchalliyedrhe: 
picque which uſed\co-enſue-thereppon, - and that;cuſtom de- 
fends fromall guilt:in this caſe, :is moſt leatnedly- maincained: 
by;+Goler ; deciſ:'t 5 4.. where 1t.yas: found that Stationers were .. 
abſolved; though ehey (old.infamous.Libels) becauſe ullScaths-- 
oners-uſe-to ſell ſuch,” 1 -236H TOE 0?» R118 

- Many things do likewiſe in:this'cafe leſſen.chepuniſhmnency? 
as:that the. Pannel/is-a minor, was provoked,did tearit before it; 
was fully:wtitten,.or.after.it was affixt; or confeſt his fault,;and: 
faid;he didit:;ofly ourot paſſion, -or curioſicy,. or-ibwhatoavas: - 
Aid was:true,:Berlith; copelw{c 6747 2 ae E ts 

The puniſhment ofithis'deli@ was of old arbitrary, 2ank, 11h,” 
$:/ent, tit, 14. , but-was made. capitaltby» the edict, ve/eur;- - 
mani.gr walentis l, unic. C. defamof. libtl, but Claro makes it-: 
arbitrary by the preſent. cuſtom bf Zaxop';: And {o it is. withius + 
at preſent; iti Scot{end,: except where the Prince.is abuied; ' op+- 
whereacapital Crime is alledgediagainſt-any.man;;for.eo cafſs;" 
infamous: Libels-a:e juſtly puniſhible by dearth + An-'thus: - 
Fleeming was hinged for Aying [chat he withe that the King: - 
would ſhaot to dead and:dye:ot the'falling Sickoeſle, 17, May," 
16.15;: but'inthis the words were maliciouſly ſpoken, tor the: - 
ſpeakgrutcerred theni becauſe he had loſt a Plea, © Bur lome- 
ries the ſpeaker is only Scourgad and Baniſhed, 2s-Fweed)y 


WA-s 
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was 13, Mereb, 1612, forabuſing i bles and bidding the 
i "I Council, and them, kiMkis arſe, 2nd ranrs ko ; 
nota fart for them, - which words appeared both by the | 
ſpeaker; and the contexcure of the words, to have rather flow-' 
ed from folly, then deſign; ' And *Sporſwoodin his Hiſtory, :re- 
lats,- that t o Schdol-maiferdf Xduburgh was hanged for dif | 
[ Libels- againſt the Regent, ' wherein he charged him 
with being guilcy of capital Crimes, | 
| '. Leaſing makers, Y Ab 
VI. Liketo this Crime, ifnot the fame with it; is Leaing. 
making.whereby harred and'diſcord a be raiſed betwixt the 
King and his people; —_— puniſhed wich rinſel of lite 
andgoods, by the 43, LA1#, Parliament 2, King Fames the r, 
Likeas any joe: foprrorga ( or evil information, as our 
Law calls it!) of 'the: King to his- people, is . puniſhable'in the- 
fame way, 'by the 83, A#; Parliament 6, King Fames 
thes. And though the flandering of His Mjeffy might: 
have: been; puniſhed, by che'reaſon. of the firſt AR, yer 
we ſee that our Predeceſſors did not think paritas rations 
ſufficient in puniſhing Crimes z Upon which Ads 2 great 
perſon was found guilty-of death,for writing aLetter,wherein _ 
- the Patliament was ſlandered; A»#o 1662, Bart this was there-. 
after reſcinded by his Majeſty, Likeas'\by the 20, 4.of ther, 7, 


XF.6.the hearing and not revealing,and not apprehending of | 


ſuch Leaſing makers, if ic be jn the hearers power, is equally 

puniſhed with the Leafing making, bur becauſe theſe Adts- 
could not reach to flanderers of His Majeſty ro His people in 

England, or miſrepreſenting them to the King, ' orabuſing any 

Privy Counſcller of that Kingdom, therefore the miſrepreſen- 

ting them is declared puniſhable at His Maj#fies pleaſure, by 

 theg, A#, 20, Par, K, Fa, 6, By the ſfamelaſt AR, diſper- 

fing or making Cockalands, orother infamous Libels againſt 

Counſellours of Z»gland, is puniſhed as Leafing'imaking, 
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* P6inding of Oxen, intime of 
labouring. 
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1, Howthis Crime is puniſhed by our Law, 

2, How bythe Civil Lay, 

"3. . The explication of our At# of Parliament in this caſe, 
4. How the Civil Law and ours differs in this point, 


T)Y cheg98, 4X6, Parl, Fa, 4. it is Statute , that no She- 
riff, qr Officer, ſhall poind , or diſtreinzie the Oxen, 
Horſe, or other goods , pertaining to.the Plough., and that 
Jabours the ground , the time of the labouring of the ſame, 
where any other Goods, or Landsare to be Apprized, \or 
Poinded , according to the Common Law, 
TI, The Common Law , to which: this relates, is/, $, 
C.que res pig. oblig poſſunt pignorum gratia aliquid quod ad cul- 
turam agri pertinet auferri non convenit,and bythe ſubſequent, 
authent ibid, agricaltores terrarum (eeuri ſunt, ita ut nullus in- 
veniatur tam audax; ut perſonas boves & agrorum inſtruments 
aut fi quid alind, quod ad agrorum ruſticorum operam pertineat 
invadere aut capere preſamat: & ſiquis. hoc ſtatutum wiolare pre- 
ſumpſerit, in quadrup/um ablata reſtituat & infamie notam ip- 
ſo jure Jucurrat, imperiali animadver ſione nihilominus punien. 
; | ats 


Q 


S 
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relates , that this Lawijy« 
Starute; " all eheſe F 
Set 6. fora op: f of 
to pledee ; for he taketb a mans-iife to Pledge, + wwtor newuwatey. 
2s nd 1 "of: he. hjcts ave Aled molaty | 
catillus , |, cum de lanionis; S,-idews-conſultas, 'f. de inſtruide | 
wel inſtruments legato, = * E i 
'E-IT. By the foreſaid ARof Parliament , the Poinding of F 
ſuch. Goods is forbid , -in the cime of labouring , _but ic is not © 
declared to bea Crime, and the Lord Rexton haveing, mm | 
Fanuary 1666, : purlued the Officer of the Court of Coldin- | 
' £hame, "for poinding one of his, Plough Oxea , when: they | 
were labouring , beforertie-Ctiminal Court; is was alle 
- edthat go criminalpurſuit, could be founded* upon this AR, - 
ſeing-a6thing could be ctumlailly purſued , butthar which | | 
-was madea Crime , by a ſpecial Statute, and towhich a ſpe Þ 
cial ſanRtionwas annex'd, Likeasby the conſtant cuſtome,ma- 
ny aQions of Spoilzie were founded-upon this Act, .but-np ; 
-crimittil purſuit was everthetetipon inteated: To which, itw 


replyed, that the Comempr of 3*Law ,*wasiin it felf a Crime; WF 
feing diſobedience to 'Authotity , 'wwas in effe@t the. Lafs, of # 
al Crimes, -2, Illegal. intrometring . with another . mans M- 


Goods ; was a Crime , eſpecially ub; Jex non ſolum non «fs | 
fitebat, ſed & reftiſtebat., fot theft isnerhing elſe but an un- * 
-warrancable jnatromifſion , and as'the raking of His. Majeftje's © 
free Liedges is a Crima, where the ſame is not warranted by 
'Law'; Tothe poinding of theſe Goods ſhould infer a Crime, 
tharbeing another ſpeczes of unlawful execution, 3, This 
AR difcharges Tuch Exccutions, conform to the Common 
Law. And bythe Common or Civil Law, this is a Crime, 
avis clear by the Law abovecited, and whereas, it was al- 
tedged thar no ſanction was annex'd : Ir was replyed, that 
where the Law annexes no ſanRion , the puniſhment is there 
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Poitiding.of Oxn: 

: thitzay 5 . and-there are many Crimes, both-in the: Civil 
Law. and outs, to whietr no'ſantion is'anagext;'/ The Juſtices 
- ſuftain'd thei Libel, and ordained the- Padnelito $o'ts: the 
knowlegge'of an Inqueſt 5; 'The expreſle. words of the Tnfer- 
| © laquutor were, that the po:nding. an -Oxe.,,- in the tinicof{a- 
bouting,is an-injuty 8nd wrong, puriiſbable 2 theLaw, pers 
aplicanaa 'fiſco, And thereatter-, ' the *three Panfiels'wete 
{ound.guilty ,* though irwasnort- expreſly proved ; :thar the 
, . * Oxe was labauring actually ,* thetime of the poinding,, but 
-6nly tht he uſed to. labour , ,2nd was in the Plough the week 
betote ,-and the Conntrey was. thenlabouring , 211 which ate 
nece{fary-qualifications of this Crime, and ſo ae" fieceſſaty 
interrogators after pronouncing of which doom, the Juſtices 
' figed each-of the three Pannels, in tourtyPound Scets, "*And 
'yet fn Fuxe 1674, areply againſt lawtally, poinded ,- beidg 
proponed in a purſuit for theft, the caſe'was by the Juſtices re+ 
tered, to be firſt civily purſued, Ic was here alſoalledged; that 
by the 34. 4; 4. Parl, F.-5 , where Crimes miy be criminal» 
ty., andcivily purſued, ! the civil purſnicought-fiiſt 6 be di{- 
3 cufd, -which was repelled, - becauſe,  thougha civil purſuitof 
WF. ſpoilzie were intented, there could no defence, fuch as law- 
WT fully poinded,, wothore pretore , 8c, which are-uſual invther 
FF Ccaſes;; be propantd here., ſeiog though che executions were 
'* formal, andthe Dearett whereupon they proceeded'irreduce- 
 able,z yer to poind a labouring Oxe, 1alabouring tme, is in 
all caſes unlawtul, : &&itacef{ar hoc caſw. ratio legis, * 2. The 
detender could not plead the benefice of.this A&;' except he 
firft acknowledged ,-that che wrong hefe icommirted was *a 
Crime, tor the Act runs only in ſuch caſes, as may be civitly; 

or.criminally puriued, \ 03 VB at 2110 SETS. 
LV. lt is obſervable,” that albeit this Ae rehate tothe 
Cemmon-Law, yet they differ in many .pvints, as: '1,'T he 

grfons of labaurers c6uld not be apprehended by that'Law, 
but by outs they may, 2. By that Law no diſtinion'is 
S1 | ' made 
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Ty Poindivg of Oxen. 


pus, theſe particulars may be poinded , or Lands my 
beapprizeds and:therefore ſuch as raiſe. Criminal Lecters upon- 
this Ag; thould libel, -that ſuch Goods were ppitided in la-. 
g.timg » -48d- thac .the owner: , or debicor had other 


\ 


tieng:-: Albeit-[think:, be is not. obliedged to prove. 


fjeterieebens , yer if the Meſſengers execution be produced, 
earing, that he ſearched, and could find no other Moveable, 
Irhink, that eo caſv, the Meſſengers .cxecution ſhould make. 
Faith, . except the purſuer offer inſtantly, to condeſcend 0pon: 
theſe other. Moygables.,, -that were excant., and be ready to. 


["_R Gme, I-find;, _ that if the Meſſengers executions. | 
ating in an Apprizing, thar-he ſearched, bur could find no. | 
Moveables, they are fo far believed ,.. that no contrary Pro-. | 


bation-will be received, tor. elſe all- Comprizngs/ might be 


reduced ; yer lehink;: har che caſe is nocalike here, tor the. | 


AR being ſo expreſie ,-it ſhould be ſufficienc eo defend againſt; 
ACrme.y (thongh not:ta reduce a real diligence, ) that other 
Movyeables were extant, 


- Uoderthe prohibidion of this AR gre comprehtnded, not: 


oy: the Goods that are.in the Plongh', |. but: theſe * Horſes. 


which laad-foggage i, for withour theſe; Land'cannor be-}. 


{abanced-;; and 1o. the reaſon of the Law extends tothem+- 
likgas.,. the Ataf Parliament expreſles ſeparatly ,' and di- 
tinaly., Goods pertaining to che Plough; and'thar 1abours- 


if Lip «0183 022 INTO c437) 
yorheſs words, 3» time of labouring » are mern'd , nor 
ofly when the keaſts: are aually labouring , but che (aka. 
of |abpuring - 2nd;thar from che rime'of Rreking , ro wp: 
3, 


eedtime'; and therefore Goods that. had once tilled , choughi 


** 7 =” , { » 


pods ,. | yrcher. there ;were ather poindable Goods ornory, | 


on 2 ow. 6 - wc 


dsand Landy , again which the creditor could have had. 


this z: but that this is, ex coram namero que allegari fed non. | 


the ground: ;QOrar ethelewordsthatlabours the ground, ext: 


1 | 


Poirding of Oxen, 91h 
-in-O#6ber , ſeem not poindable, for then labouting is as 
neceflar as mn the Spring z ' and yet the corierary was found, 
the'25, -of Novenber, 1627, andthe 22, of NoSember, 


262 $, becauſe as is-there alledged by Durie, OfFober is not 


the ſeaſon of labouring, - | SJ 6 . 
| Ir may bedoubted, whether Horſe leading foggage in Fuze 
-2nd Zulj., can-be.poinded , for that isthe ſeaſon ofthae kind 
of labouring, | | 
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Ts. What is the puniſhment of this Crime by. aur Law, t 
3 What bytheCivil Law, 
3-; Whoare Fudges competent 10 it. _ 
LIDEiringot Hagbuts, Piſtols, and-other Fire- works, were-- 


puniſhed of old by amputation of the right hand, bur - 
by the 6.4, Parliament 16,-F a, 6.-the bearing of ſuch wea-1 
+ gn torbjdden, though no prejudice be done. by the wearers, |. 
whomay he purſued, either befqre the Council, or Juſtice 
Court, ang the puniſhtrene by the-Council is declared not to. 
be corporal,. but only confiſcationof their moveables, or ſyn- 


cx impriſonment, _but_prejudice of any purſuite--betore - { 


: Juſtice Court ,- who it appears may inflit the former pu-+ 
ajſhmeat of cutting off theri band, ...: ; 
It would ſeem that by this a& the Pannel is oblidged. to - 
iyehis oath. before the Juſtices, which is not uſual: in any; 
ex&pkthar of Uſury, fortheprobation by oath is in« 
definicly ſubjoyned to purſuits before the Juſtic.sor Council, 
And albeit theCouncil does immediatly preceed,yet that pro- 
bation by oath ſeems not to relate ſolely to: the procedure be- 
fore the Council, Forwhen the procedure before theCouncil is - 
zepeated, the probation by witneſſes is only there mentioned, _ 
: Yer 


= 
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Yee Ithipk here is an errour in bhe printing of this A, for 
itis very unreaſonable, rhar when this Crime'is proved before | 
the Council by witnefles - that no amputation ſhall he remit- 
red, and yet this-privitedge ſhould not beexrended'to thoſe 
2gainſt whom'ir is proved by their own oath; © 
It is obfervable trom this Act,” that the Council may force 
ſuch as are purfired betore them to give their oaths ,” albeit it 
uy be altedged,-that nemo tencrurcrimen contra” ſe pro- 
aVe.” Fi | 
By this AQ likewiſe, all licences to bear*thir "Weapons 
are ordained to be paſt in Council, and to pay a compoſition - 
to the 'Theſauzer, and. to paſſe his Regiſter and: all the Seals; 
elſe ro be null. . a 
TI, By the Civit Liw,' the bearing of theſe Weapons was + 
*acrimealſo, /,-11, C, ut armorumuſus and by the Feudal 
Law, c..1, S. fi-qus.. de pace tenenda, & tenebatur pena legit 
Julie de vipublics, which was arbitrary : © And: the Gloſle 
obſerves ,. that the carrying of fuch Arms was Tepute publick 
viplence, though no prejudicewas done., which is confonanc 
to.the A&-.of. Parliamenc, - But it is ſtrange that only Fire- 
works, or ingines ſhould be torbidden by thac Act, ' Not can 
the.carrying Prkes; Swords;” or any other weapons, be puniſh? 
eghy ene REG. | 
' By the Civil Law likewife, the prohibit Arms' were con<- 
fiſeat , and Marſil, in prac, 5, pro compltmento, N,"14; Cares 
rius & Clay. ceclared, that by the cuſtom both of Spain ant 
other places, the Arms are confifcat, | albeir there be no ex=- 
preſſe warrand for that confiſcation by the Stature, bur ir may 
bedoubred if che true owner having lent them\Withour being * 
conſcious to the crime,will loſe them, and I think&$m6t -- 
| But keeping of ſuch Weapons ar home is ndtfStniſhible 
neither by cheforeſaid At, nor common Law, by which like- - 
wiſe it is lawful for ſuch,as travel to bear ſuch Weapons, for * 
their own preſervation, & generaliter licet portare arma w/v 
ug. 
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Lou We rajons, 


| fro by op Law allow no ſuch diſtinion. And Lremem: 
» Macknaughton, being purſued before the Council 
for rye forbidden Weapons, they repelled this defence, 
viz, that he was NY Cunleſſe the journey cauld To. 
been alledged neceſſary, for elle theAc might ſtil be eluded)and 
that it was thecuſtom of the Highlands to; go ſtill well attend- 
ded and armed, 'which defence {cemed to ſome ill repelled, far 
ſelf-defence, and the cuſtomof the Countrey,excuſes:ſtill from 
this crime, :Ferinac,de diver, crim. queſti, 208, 

By the common Law , offenſive Arms, ſuch as Swords an 
Piſtols, -were.forbidden, and the bearers puniſhed', albeit no 
prejudice followed z butthe carrying Stones and Trees » and 
ſuch other things as were not, ex [ua natura offenſiva, was only 
puniſhable, it:violence was done by the bearers, {, armorum F 

de werb, 

III, Thir purfaits are moreordinarily before the C ouncil, 
than:the Juſtice Court, and is ordinaay Libelled as an aggravts 
tion, rather then a crime, Thus I find Wil;eam Hamiltoun put- 

ſued forwearing of Piſtols, and preſenting one to the Provoſt 
of Bdinburgh, "whereupon he came in will, and was bankbey 
the Realm during his litetume, 1, Novem, 1 $97. . 

The proſecution of this crimeroncerns only his Majeftis ”; 
intereſt, And-therefore the dyet was deſerted, becauſe His 
Ma jeflies Advocat,-nor none to repreſent him, did not concur, 
nor was the Libel raiſed at his inffance, 30, Faly, 1 "we Mr, 

Fames Leak, againſt Andrew Red, 
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| Beggars and Vagabonds, 


1; How Beggars and Vagabinds are to be punifacd by our Law? 
2:;. Howby the Civil Lan, . 4 : 
7 Ur Law hath been-ſo charitable ,” as to-provide for Beg? 

boars , by ſpecial Statutes, . Fa, I, Parl, 1. cap. 25. Fa. 
I, Parl, 1, C4þ;- 42;F4, 4, P, 6,Parl. cap,70., F4. 5. Parl. &;- 
cap.-3T,* Butſturdy Beggars ( our. Law calls them Zgyprians 
ottimes, . as the, French calls them Bohemiays). and Vagabonds - 
ſhoytd beproceeded againſt by the Sheriffs, 'and other Judges,. 
and they anay-exadt caution of theny; and if they find none;. 
they ſhould, be denounced fugitives, 43, 6: Part, x; cap, 97.,. 
and may be ſent to publick Work: houſes; or put-irithe Stacks, 
Fa, 6« Parl, 12, cap;124, 144; and 147,” tem; Fa, 6, Par, 
15,cap. 268, .and if they be recept after they are denounced 
fugitives, thelr: receptors are [yable for the prejudice ſuſtain= 
ed , and the parties damnified , . will have aQion againſt the - 
Magiſtrates, within-whoſe bounds or juriſdiction theſe Ya- - 
gabounds are recept wittingly , Fa.-6, Parl, 17, cap, 97, 
But this Ac determines, nor , whether this wittinoly relates 
to the receptor or Magiſtrat z yet by the common Law, the 
adyerb ſcienter, is ſtill applicable to the perſon, againſt whom 
the penal Statute runs; ſo that except the Magiſtrat know 
that . 
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. that the Vagabond-was. harhoured within his bounds , ir were 
ſevere roſuſtain ation of damnage . and intereſt againſt him, 
though the recaptor-knew the  Vagabond!, and did witting-. 
ly recept him, Bur I think, thatif the Magiſtrate did either 
omit his duty, he will-beliable, na»; ſcire.&-ſcire debere eqni« 
, Parantar, . Or it he was Roy noranc, 
I find that LF, *B, ——= being purſuederiminslly , for ge 
+ neral recepting Vagabonds , © this ation was .not ſuſtained, 
but he.was referred to theKirkSeſionzwhich it ſeems was done, 
becauſe of the 147, AZ, Pal; 12, Fas, whereby Miniſters, 
Elders and Deacons, may nomin:t any two of their number, 
.to enquire into.this crime , .and whom- His <Hajefty makes, 
and&conſtitutes Jeſtices as to thateffe&, Ir appearsby a Pro- 
clamation, emitted by the Council, in Anno 1603, theſe 
Egyptians were ordered toleave the -Kingdom, upon pain 
death , which.is ratified bythe 23,3. . 4 Parl, 29. Ja. 6anq 
up@n that AR'd Parliament." Moſes Shaw and other Egypti- 
Þ: , Sorners and" Vagabonds , wete hangedrehe laſt 4, a 
PYGir, 1x tare © doet aan bile] 2 ney x 


'H, Our. Law has in this., . followed.cxactly ,.:the Ciyil, 

for there is atitle inthe Codex ,; de wendicantibus validis , our 
ſturdy Beggars:and the wove/, So, thisCrime was alſocalled by 
the Athenians, exyis,, rut oth hag np wide heigtum 5 44, 


.2. queſt, 27, 55 AA4 AST 
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'Robery, Oppreſſion, vis-pab- 
Tf in licaO-prevata. 
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3 of 


9, 


The feveral Epithets given to'Robbety ; and how it is dt- 


ſtin2wiſhed from other Crimes, 
Common Theft, and Stouthrief, how puniſhed by ou-L aw, 
Several "deciſions, 'as to this Crime, 


How the aſſiſting of Robbers is puniſhed by our L uw, 
'In'what caſes is it lawſul to joyn againſt Robbers, 


The puniſhment of oppreſiionby our Law. * Ip 

In what caſes the.civil right 45 tobe diſcuſſed , before the 
wviolewce can be citminally puniſhed, 

How Oppreſſion was trmed by the Givil Law, and how it 
was thereby puniſhed, MW. | 

What Concuſſion is, and hiw paniſhed, 


10, Black mail how puniſhed. 


M En may by dilligence and circumſpe&ion, defend cheitt- 


ſelves againſt Theft , and theſe who ſteal clandeſtine- 


ly, ſhewa reverence-, even to that Law which they tran(- 


greſs'; but Robbery and Oppreſſion are Crimes, againſt 
' which there can be nofencey and in which, theſe whoviolat 
- the Law-, coritemn the Legiflators, To defend thetn agaialt 
'theſe, men vid afſociat themſelyes'under Government , and 


Te renounc- 
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renougced their native liberty, for the proteRion. of Lay : 


Ror can Law juſtifie.the (eygrity of its. puniſhments , and the 
great whreles Ra bar tty chrSajnguo theſe it com- 


mands, a-ſweet and pleaſant ſecuricy , againſt all rapine-and 


violence, 

t; When Theft is aggraged by violence, it is called Rob- 
bery , trom the Germaye 'word Raubez and is with bs called 
Stouthrieff , Stouth ſigotfying Thefr,, and Rieff fignitying 
violence : In which Crime”, our Perſons are endangered as. 
well as our Eſtates, and ſo is ordinarily puniſhed by death, 
even.intheſe Conntreys, where Thett is. only puniſhable by. 
-- pecunial mulQs, or whipping, and thus it was puniſhed wit 

death amongſt the Jews, as isclear, by Davids anſwer to. 
Wathans. Parable , "though Theſtwas: only piniſked'by refki- 
cutions and though Califtratus, I. 28, F. grafſatores , ff. de 
[he255:,; ſeems to'make ſuch only puniſhable, it. they Robb. 
frequently , and in .bigh wayes,, and with Aums., . graſſatores 
qui prada cauſe id farqunt proximi>latronibus \habentur's (3 
cum ferro aggredi &-ſpoliare 'inſtvtweruut. capita: punjuntyr. 

Utiqz fo ſepins atqy in itineribus hoc admiſerunt cateri in me- 
dal dantur; ant tn inſalas relegantar, Yetby the caſtome 
of all Nations, Robbery. -punifhed: wich death, -though it 

be not.reicerated 1. and-I think ,” that Law,muſt beaoly po- 

derſtood of ſuch, as deſigned to Rovb:,. qui inftituerunt, 

who are puniſhabſe ,_ :though they.. actually. Robbid no- 

thing, and had no deſign to kill, bur 2 plunder., prede cavſe, 
4t they went out frequently, and to high wayes with that de- 

-6gn, ' for it chey*a&tuutly: Robb'd 1, of had # deſign to kdl, 

-though:they killed nor, yet they are (till puniſhable by death, 

-y all Laws, «rac apo{vg rurrys $16 70 Trabevo;, 

1:14, Ehe quality ottrequent andcommon committing T heſt 

2nd Robberies;; is notzouly a-quality:thac raiſes the Crime of 
\Theic:alone 4-from/bciog puniſhable' by. reſtitution, to. þe 


p_ $ 


puniſhable by death in other nations, *but bythe 57 42, Tx, 
Perl: F, 6, It is declared; that landeidl men who are convitt of 
common theft, Recept of Theft, -or Stouthreif, hall 5nchr 
eh+ crime arid pain if treaſon; . apon which AQ, it was contra- 
yerted, wlether the word common;was aquality and'adjun&r9 
be added to the Receprt: of Theft-; and" Stouthreif as well 'as 
Theit,” ſince the AR ſayes bor only common Theft , *nox 
common *Recevt- of Thetr, nor common Srotthreif, and 
{t:was'urged, that ir was reaſonable, thac rs ſhould be under- 


ftood"of-all, Telg'it ws thatquality; which rendered them 


Treaſon, For ſimpleRecept ,” would not have been dectared 
treaſonable of ir (elt 3 and by the toreſaid /,*28,* thereitetaring 
this crime, aggraged it trom banithment, ro dearh , and in 
te 0: dintry way ot-ſpeaking, men' ceaſe nor to repeat” ſuch 
words -* Likews it wis juſt, that 2s thecrimes were in Landfeſſe 
men puniſhable, only by reſticution, or death, if repeated ſo 
in Landed men, the puniſhmear 'ſhould grow proportienally, 
2nd infer death or Treaſon, it commonly committed, 

'Fo which irwas anſwered, that the words of the Aﬀt of 
Partiament, are conceived diſjunively; Likeas it ſeems, 
thatif the Parliament had defigned, 'to add the word common, 
ro Receipt and 'Stouthreif , they would have added the ſame to 
preyent this objection : and it ſeems indeed, "that *Stouthreif, 
which'is that ſpecies of Theft, "that we call Robery, geſefves 
to be puniſhed as Treaſon in Jande&men, theugh-they do nat 
common'y commit the ſame, becanſe it being eaſier for landed 
men tocommit Robbery, and it being mote, probable, thar 
they would Rob than teal, "this crime ought rofe as ſeverely 

nifhed in' them, 'as common "Theft, and' accordingly the 
foreſaid alledgiance being proponed for Fames Wood, the 21. 
May 1601,It was repelled. | | 
'> I 1, Tn thisprocets likeyife, the ſaid Pames, having been 
purſued for robbing the writs and evidents belonging to' Beni- 


town, It was afedged, ” that the purſuer oushit to condeſcend 
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apontheLands,towhich theſe evidents belongeg, becauſeifthay. 
yer condeſcengeg on, the Pannel would proves that the ſajd- 
,ands,. and conſequently, the eyidencs did belong to himſelf, 
ichalledgjance was likewiſerepelled, . nr-was it found ne+. 
rye. .thava Civil precognicionſhauld , proceed iathis caſey. 
Indio Fox; 1668.1; was found that a Libel was releyanc,bear- 
9g. general , _ that Jewels or Pearls were ſtolne..,, wichone: 
cg deſcendir upoa the particular number of them ; and it-be- 
alledged tor che: Macgibbons, Decemb. $;;. 1676;. that, the.- 
Libe] was nat relevans. ,. not condeſcending upon the perſong. 
from-whom the goods were robbed, nor what goods were rob- 
bed, butonly, in the general,” that the.Pannels did frequently. 
rob the houſes haparacecs and $tratherds tennents,. - , 
: Tothisit was anſwered, that though where privat parties. 
purſue, ad interefie privatum; ſuch a condeſcendance is neflary,,. 


- 


ecaule the informers may know,-nor can.the private damnage 


1 
Cv 


be.repaired, except his loſle be.liquidly proved , yet when the 


purſuic is at His £Mgjeſtzes inſtance, and that an:babitual, and 
conſtant trade of robbiag, and ſorniag, is libelled, © Tr;is ſufti- 
cient.to libel in general, and.if-the: ſpeciality be not proved, 
the Pannels haveno prejudice, for they, will not be-found guil- 
ty, norwill the probation be conc'udingy but 1t is all one to 
His «Hjefy , which of His ſubjeas. be robbed, or whas be 


takenaway.,it being. His, Majeſt:cs-intereſt;that no conftant,and 
habitua? Robbery«be committed in his Kingdoms, nor is- 
there any thing more aq 6 then to ſuſtain Libels againſt: 

ebellion,, without condeſcending - 
upon the particular perſons who were kille4vr robbed. -ip ghat- 


ſuch as are guilty of open re 


Rebellion,.. . Ang whereas it. was urged, that if the partijculas 


, 


goods aledges 0 be robped, were condeſcended on, the Lihel | 
ided «oy ſuitabledefence, wvie.: that they bad | 


might be.e 
aright to .the goo 


%, 


ah defenſes, by.che.g 


 -or had the conſenc of the owner} ' It 

might haye.been anſwered, .chat they were not precluded from 
rity of the Libel», , for the rep 

s : nh + 
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hk ed © os Sd £©A umn, 


teaWwner..,: - CT NIALL \A4REE USL 


nels might alledge thattherakingaway dt uchiind'ſuch'govds* 
could not inferr-Rovvery:, - becatiſe they had # right to theſe * 
ods, or yvere wartamted-totake them away by the Cotiſenit of 


11230 C08. , Q - $574k 
. The Juſtices {uſtainabebis-Libely norvithſtanding of the - 


Ly 


venerality-foreſaid, .'o « 


Alexander Steil being purſued in Auguſt 1669,; for ſtealing 


and Robbing, evidents; -Whitsz '2n&:Uloaths, *6ut -6f/ Captain : 


Barclays. houte,. who was his Maſter ae thit'time;: ) 1! -- 


It, was, found that the patfuer, -behoved vo prove; "tHit the - 
ſaids- £v:dents-were takeniaway by force, or breaking up of - 
doors, ..and that the fervants having of them was nor ſufficienc © 


tg.inter ];heft,, though he-had delrvered cheme6 #thitd pat-" 
LY. .and 2) beit thisfhould, be-proved;: yer che Juſtices found® 
this alledgeance relevant, wiz; thiat this depoſition: alledged to © 


LOS 


be ſtoliea, beinggiven-to_thePanae],that hemighe counterfeic : 
the ſubſcription 5 and he having:no treedometocomply there 


with. he did run away:'to the:Lord: FEywie, and delivered: i 


the (ame to.him withoug-any rewird, whicti aſledgeince was - 


foundrefevanty as ſaid.is, thought ſeemsto becontrity to'the: 


Libel, and as to the wearing-cloaths,.the Libel was not tound : 


releyanc,except.ithad ch age charthey belonged toCap-= 
tain Barclay,and were ynder: 


S: Jocks ar the cime, Face it was | 


offereito be proved ,, that the-ſeryant had worn theſe cloaths* 


pablickly in his Maſters ſervice, which'purged the preſumprci- 
on of Their, .Icmay be-doubted what a poor ſervant. could 
dp, . if he had broken up the doars-2eally ar his:Maſtets deſire, 


who:had ſcene him/home to; bring papers, thought he'could not” 


prove the command otherwayes. thentby his maſteisoath;*for 


his maſter, might alwayes eaſily prove the breaking up of the- 


ddars. ....:. 


3 364151 ha : 3 Og BUN p< x 
'1V,, Sq diqusis this crime, ,and-ſo frequentwas it, tharby: 
the 21, 4c, Parl, 1,74. 6.;all-ſuch asvetepr, fotrifie, mains 


tain, or give meat, bacbour; or affiſtance ro any-ſuch/Robbetrs, 
are 


32+: Robberys // 


aredeclared art-and part, butit would -appear*that this AG" 


arr acea A where there are Letters of Jntercommuning, ani 
that becaule che Ait itdelf bears, .ro:rbe effet? ir ſhould be known. 


to what purpoſe they Intercommuned, and becauſe it were roy ſe- 


vereto-puaiſh; men'as:thieyes, 'excepothey were put 57 male 
fide,lo to do, by pnblick Proclamation, or Lettes of Iatercom- 


*V,.. By the a97, 4, Ratl; tg, fy 6. Tt it Yetlared F for' 


the ſane hai ed-againſt!Robbets 7 kavtull to'kl{*HiPMaje ties 
Leidges © concur agd joyn/againftClunyint Borter Thicves, 
and to takeand execute-them , all-Magiſtracs ant! Free- holders, 


DONS MEN abies for-that effec; by-rhe aid 4, Pur this part 
.of. ti 


AR4$ now-in- deſuertde's:'and it appearseo have been 
fg,” bur-Robbers,” 


'but.cemporany ; el -the-power of execy 
iz 


-m2y be lawtully (ized! an'wittiour-authdrity, ' © * 


V 1, Qppreſſion- is ordinarly: buc 'a-quality of other crimes.” 


bur.yert there are ſometimes ſpecfl dierayes founded theren-' 
pon,; pex-ſe 5.,andthereare ſomepartiafiat As declaring (eve- 
ral ſpecies-of ic to be puniſhable;: 35'fef, or by other ſpecifick 
puniſhments mentioned in the faids AAs; and thus it is op- 
p:eſſion to compel the Kings propetTennents to ride,or do fer- 
vice of Avarage, Carriage,Shearing;Leading, &c, and ſhoutd be 
puniſhed accordingly, A 24;f,2:F,4.Tt is opprefſionto rake 
Caups'{ that is-co ſay, *'#dury fo? protectionto begiven'by 
privat.men to ſuch as thieves, and other greatmen) 49s 18, 
and 19, Parl, 2, Fa, 4, vid. derwerb, fignif, It is oÞpreſſion 
for a Crafts-man:to take cuſts6me, of any orcher taxarion, trom 


aother of thariſame Craft;”/ Þ#fortheni'to make privat As 
amongithemlctves, prejudicial ro'thepeople, A@r. 42.2n! 43, 


Parl, &. Fames g,) At, x10, Pal, 2F.'5, ind AG, 4; Par.19, 
F4. 6. It is oppreſſion for Cnſtomers ro exaQt mare then their 
due, Af, 46.4: 24, F:4;" Its oppreſſion” ry moleſt Magi- 


ſtrars.of Rurgbs , andorher Merchans'ro nfe'rheir priviledges 


-.ad liberyies, 14,26, Parl;4. F4.5, -It isa-kind of Oppreſſion, 
4 ibs to 
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Robby ©325 
exact more freavght-from Paſſengers; or greater- prices for 


. Weavers and handy- work,then what is allowed and uſual, 4##s 
Anda yParl. 5,:Q:14; Iris oppreſſion 'to ſtop or makeim- 


pediment. of, common bigh ways; ro ,.-or trot, Burghs , 


AF 54, Parl, 6:12 M. Jets oppreſhion:for Officers rojex- 
.tort the Leidges, 4 33,P.5. F, 3. 44 83, Parl,11,F,6, 
Or to put, Que, . or pur inthe Roll.of Affizows givenito himby 
_thepurlpy.../., 47 88- "othcaite 6..Tnwhichlaft AQcom- 
R gn . oppreſlors are puniſhable by .dezth :. Oppreſſiowis alſe 


niſhable by.death, AF.,42.Parl'4; Fa, 4.46 88, Parl, 
Il - Fa. 6... | 


:ni3%H4. Herauſe oftimes in thic caſes,; the Pannel pretends , 
. that what ; 


did take by farce; was his'own, or: that heihad a 
righe, thereto, therefore exceprithe violence be very grear, the 
] uſtices ufeto ordain the matter of tight to be firſt diſcuſſed be- 
ore the Civil Judge, as was found in. Novemb..167; in the caſe 


# 


of T»glis.ot Baſl-ſheilds,and in many other caſes: and by the'z3, . 
» Ad. &> Pad, F:5:\Itiv declared, that zs for depredation, ma- 
. erful reiffs, awd [poilzyes, perticnlar dyets ſhall be [et therefore 


44. the diſcretion of the Lords,the matter being firſt Civilly ds fcuſ- 
ſed, befgre them, Upon which AR. it is ottimes alledged be- 
fore the, Juſtices,that checauſe muſt; beccivilly diſcuſſed before 
the Sefhon, inall-maſterful reiffs, before they can proceed to 
£02nolc thereupon; butnotwithſtanding: of thisthe Juſtices do | 
conſtancly ſuſtain Criminal proceſtes for Reiffs and Robberies, 
without .aay :Previous civil precognitionz-and they find this 


_Aerg benowin deſuetuZe,, as in the caſe of Mvnimusk '$7,'0t 


November. 1614, And [ think, that by Lords,'in that aQare 
not.meaned the Lotds of'S.ſhon, tor that At is two Years 
Prior to the inſticution ot the Seffion,. but that by Lords, 


.there,, are meant. the Juſtices themſelves, for there being no 


Seffionar chattime , the Juſtices were Judges competent to 


, Imgny.Civil caſes., originally ſuch as perambulations, &c, and 


to all Ciyil caſes, if they had a neceffary .connexion with,sor 
dependance upon.criminal caſes, And therefore, where the 
© 5 NG | perſon 


73 Ly 
| puioyhoany dledged'to have commited miterful reifs, qe 
| ies, -could pretend that whathe did'wis in profecution of 
his own aght,” 'The Juſtices had 2lacirude ro try the thatter 
. ofright,:#ſt Civilly, burckis pas ever necel{ary,” foritis 
. -by che AR feft-ro the'difcrerionof the Judge, 
-  'Ir renjainsthen, *tobeconfider&d,' how tarthe taking ma 
coal 


'by violeace whatisreallyiamens.»wn;' can infer 2yujlta 
- fions, i2;5 har thsothing violoatly poſſeſſed, 1: co 


46 Robbery: 
puilz 


hiong, Which cute may be 2tetted in theſe- 
he | fff 
comrtionſpuilzie; '” and.inuth moreby a taſterfn! ref, 


5t0 bereſtored, - yam ſpoliatus eft ante omniareſtitutudne,: 7 


thatthouglrhe ery Sor" 57 Sy -could jn- }* 


- Kantly:ptove hisrighry| and{ince this holds, where Thevid- 
-legce-was only committed by.a fimple"Ryor, ir ſhould byy 
Nronger conſequence hold, where'the ching was ezkenaway 

fuch viotkenct+means as amounred-toa crime, andſothishoutd 


beno good defence, eicheragaiaft a'Crimina},' or Civil purſiiic. 


-2, "Not only ought the thingco be reſtored, but even the 
-true Proprietar who.intromerred with his own, by open force 
'&violenceis puniſhable,ortheLaw wil not allow that any man 
ſhould be Judge ro himſelf , but much lefle that he ſhould ule 


. wiolenee,/$force nponany accompr,andthis were'toinvade'g | 


aſſumeJuriſdictions,whick is init (elf acriime, 


Thethird-conclufion is, ithatif any'man'do'by force or vig- | 


lence, extort from another, a-writ , -or obligation, -which he 
could have obliedged him in Law: 'to granr, 'thart torce is got 
only puniſhable Criminally., - but the deed ſoextorted-is re- 
-dacable by a Civil-purſuit: as was found.in' Fannary'r675. 
Though it was alledged:there, that ſuch force might be Cti- 
minally punithed, :yet the deed ſo granted could not be redu- 
ced,” fince ſuch deeds were was rv where fomething 
© ; mightbe reſtored; :bur here nothing was to be reſtored, fihce 
: thedepolitianalledged tobe exrotred by force, depended upon 
4 former miauc,” by vertue whereot the granter could _ 

k been 


—_— 
> ol 


3” wo, 
erp wart an ASE =» 


”- 


% 
= ” 
® 
o % 3 ;® yt A a 
| _SowwIM-ns cc = 


2 £& hg + oy Dm 


ud 


£25 £8 ad Oo behts - wer h ts 


.<t # Led 
> A. a6 od 


ROS: Pony, * 


(> + 


4 


#* 


; 


wempalet co hive granced the ſame; and this-was the. 
þ wo yennpip rob itor ſhould compel X his Debitor by forte; 
| to pay him what” was his own, -in which, thoagh the forte 


*y 
# 
. 
+ © 
* 4 


: *be Faſhoble, yer the Debicor could nor repeat what he had 
. «juſtly payed, as isclear, notonly by common ſenſe and reaſon, 
: bue / 


12. ff, quod met, canſ.'J alien me ait tuna qui vim adhibuit 
-widebitors [wo ut i folverit beredio non Jever] mers proprey nature 
#fFionic mens calſs qragyderinim txegit quams negar7 bu 
poke Jaliam eum de vi incidifie & Jus crediti aniſee, To 
Fhich'rewas anfwered, that cherecould be nothing more dif- 
ddvatrabions* ro'the itereſt of the Common-wealth, *nor a 
_ aftrpationagainſt auchoticy,theffrhat prey watiſhonld 

'kis own Judge;znd-force the Execurionergand the'Law jufth 
 prefumree, that he had no legal right, who would not purſuety 
in a legaÞway, and if chiswere atlowed ev&ty man would dif- 
cafſehis own Suſpenſion Himſelf, by forcitig his Debitot rs pals 
tromit, and would force che Heirof his Debitor,, togive hit 
Bond, or his Debicors hitnſelf, "ro Jtlkil all minurs withiont 
any regal purſtiits ;" every Maſter would thus clituft' out bfs 
"Tenneats, and every Creditor force his Debicor to pay, by 
is 


: earrying hjm away Priſoner, and when he were thar lengr 


would aſledge' tht »2b/1 iMr deeft, and as to rhe totmer Law, ic 


& I, wasanſwered, that theCivit Law in dereſtation of farce jd 


: violence, did allow rife ſeveral remedies tothe perſon yid- 


: fented. wiz. Ediffum pretoris quod mers canſa, &e. Les ſte 
:'l;s which punifherh' the force as 2 Crime, &'derrerum' div; 


Marci, all which three are expraſly rientionedin char Title, 
-and'rhoughby the old edi&, and'rhe Lex jull#., he who fot- 
ced his debicor"ro'pay whar was juftly, due, ' couldtivebe'by 
"thefe remedies reſtored, *quia 1#h1/ Mis 9988 Poſe "aries 
"Live forttiely cited dvesprove 5 yet, ex debits drvi Marth, 
wide pot obeſe rele ('% Wat Jai 
"ts ſoa pd eriot'to Fulrur Cafar ) event he who cook pay- 
"ment of his own, coul#uot detetit kikdiſelt by alfedging 6 it 
: _ VvB -his 
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{conſidering 12 ſion, & quoi! rerun non 7 


' miſtaken, 


TAN OL 
% 


7 { rata non eff; irritindues off, that 
ivtolay, iFreduceable,” Ahd wheteasit'was pretended, that 
che former brocard, on eſt ante oninia reſtituendus,. did 
only hold where the thing was taken away, v7 ablativas, becauſe. 
that could be exfily proved,” bur'not in deeds exrorted; v/z 
compulſiva,- which force depending ypan/inward Afs of the, 
mind; could 'not foexfily-be diſcoyerct , #hd could becalily 


-To this it was anſwered,” that thotgh thoſe two differ in. 
themſelves, yet either ot them infer reſtitucidn, ' a5 we ite. 
all aongs.che Title, quod metus cauſg,' ind fithepracice vt - 
ourredu tions, ex capite wetws;'* In borh Which, deeds k>gjh " 
ted; vi compulſive; arereduceable;' and the perſons injured re-. 
ſtored againſt them, *and fince vs A cafi infer more 
prejudice, then vs «bletive, ſince vg'cblativa can only tobb'us 


| of:moveables,' whereas v# compalſivi; can robb us of aur 


cates; it were ſtrange that the Law ſhould noe affiſt the inju-'. 
red perſons, moſt where they may be nioft injured ;'norcanac_ 
bedenyed, bur that compulfion, ' falls as much under ſenſe , 
and ſo can be as eafily proved asa ſpuilzie can,® For though it 
may be doubted whether ſome degrees of force, ſhould al- 
wayes infer reſtitution, yet the probation of theſe degrees, if 
once admitted, is alwayes eafy, | 
The Crimes anſwering inthe Civil Law to opprefſion, were 
vis publica, vis privata,& concuſſio, Thoſe were puniſhable, /. 
Juliade vi og » , who raiſed Arms, ordid violently.eje&t 
men out of cheir houſes, or lands, » 3 x:xgav ardgoru) wi74 Toy me bat 
Tero / 4, Baſil,h.t, theſe who aifiſted the Oppreſſors with men, 
ate ghihry thereof, and the puniſhment was, aque & 1anK in- 
terdiZtHio, Theſe were guilty of vis privats, who oppreſſed 
upon a privat account, and the puniſhment was the confiſcati- 
on of the third part of their goods, with infamy, 
Concuſſion was thatCrime, whereby money orany thing elſe 
was extoited. by open force, or who imployed their power 
Vva and 
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»: Theewards, Art and Pitt, expliined,. 

2. ThecAtof Pathiament, ordaining that Liblls belring 

" Art and Part, ſhatlbe reltuant, fully conſidered, 

3,” Howfar advice and counſel, do import acceſſion. 
4. How far the giving order to commul acrime , imports 46=-- 
weſſior, | 

5:. Howfar the command of « Superiour excuſeth, .. 

6, How far the command of & Father excuſeth.. | 
Who are confirutFed in Law tobe afſifters, | 

2 How a Crime ma br ratified, and what « the import of Ris - 
tification. 

9x + —_— can be ur ſued, Hill the principal atfors 

be firff diſeufled,. nn 

IG: Phether complices and atceſſories are to be puniſhed by the + 

puniſhment dat-#0 thefrincipal Malefattor, | 


Ot only-ebeſe who are the aQual: commitrers of ctimes,' 
but cheſeby whoſecounſel,; direQion, or affiſtance, any - 
crime is committed, are likewiſe puniſhable, elſe the Law might * 
becafily eluded, andthe chief contrivers might eſcape. | 

--F,-Thefe who'are affiſters by counſe}, or otherwayes, are itt” 


_ our Lay faidty.be 47am pury of the crime; by 44r7-is meant - 
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that the crime was contrived by their art or Skill, exram arte 
by part is meant , that they wereſharers in the crime commit. 
al when it was obmimitted; & quoram purs:magns, The 
Civilians uſed in place of Art and part, ope & conſilio: and 
| theſe whoaſliſted, and are art and part, areby our Law called 
Complices, which word is borfowedfrþim ER eons, for 
the call Conſiliariqs fantores & inftructores complices, Carer, 
_pract, crim, I, homicidinm, nam, 14, : 
II, Bycheryr, AR, 11, Parl, F. 6. . Ic it ordained, that 
nothing caii'be objeRed againſt the relevancy of chat partof 
the Summonds,which bears, that the perſons complain'd upon, 


are art and part of thecrimes. Libelled ,, by the felevancyot the, 


o 


Libel, our-Law means that che Libel.is rite. /5bet{atus., And 1, 


find the term relevant, uſed:by the Doors themſelves, in 


the (ameſenſe that ir.is uſed by us -. and thus.Gaill,1,06ſ, 86, - 


7 ix fer ereg admittere articulos.relevantes. ... ..... 


juſtice , and it appears þ 


der was 2cceſfory to thecommitting,and ſo guilty of the crime; 


in ſ\wa far as, CO CE," k and ſo WAS, for ced .to conde! cend upon the 
mander oF the acceſſion; which ſeemed unjuſt co the Parlia-* 


mehs, becauſe ( as I conjeQure.): the aceuſer ronld nor know 
all the acceſſion, before the examination of the witneſſes , for 
it is not lawful to witneſles, | teftimonium , 'to declare 
what they will depon : and this made it impoſſible for the pur- 
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ſuer.co OIOs exactly 3©,whereas itheerred:in ex2t Libel 


o 
Ss © # 


ling, 
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-Pannel or defender-was afloilzied, becauſe theproba- 


he gave direchion-to 4,8; -tokill hic, poſibly the defen- 


as oo ARS. . . .» 
dex was, gwlty.of acceſſion, though not .by giving idireRion'; 
hx yet 


ereaſonol the former Adis there rendered\tg be, be-\ 
cauſe diverſe exceptions wee formerly propoundedagaialt che. 
relevancy of che Gammondy, whereby patties were truſtrat of. 

.knat AR, that the purſuer was bes-.. 
tore the making.of that AR,oblieged to Libel, that the defen-: 


oe did not quadrat withthe Libel, ' As fot inftence, it a per- 
on was accuſed; for acceſſion to.the murder of ode , in -ſwa tar! 


Art and Part; &c. 73 


yet by counſelling 4; 3, or:by direQing ®,7erapy:other;-to 
commit murder, In theſe and.che like caſesy/ the Pannel was 
guilty,-and yer could not: be condemned-,/ becaufethe Libel 
was not. proved, : Yet , upon the other hand ,vit ſeems hard, 
that ſuch a general Libel:as his, ſhould be-relevanc; ;fince>ir 
|  wereasreiſonible to Libel in general, [t!iat a perſoa 1s guilty 
of murder,- which generality would not. be allowed -: Likeas, 
the defender ſeems by this precluded ef many detences,. which 
would be comperent.to him it che Libel were more ſpecial. 
Andby the praQticeof other Nations, - the Libel .:muſt.conde- 
ſcend ſpecially upon the manner and nature of. the acceſſiotrs 
Buc that which ſeems to me: moſt inconvenient,” is, that the 
 Afizersare Judges to the relevancy uf the condeſcendency, 
whichinfets arc & part, Albeitmany queſtions,z7 jwre,are there 
ſtarted, which are very intricat, and which have croubled:the 
greateſ}-and moſt accurate Doctors ;. for by.our pratique, [the 
parſuer, who Libels art and part, . will not be-ovlieged to con= 
deſcend how the defender is art and.part., or acceſſory” to the 
Crimecommitted, as was found 1a rhe purſuit at Sizclars in- 
Kaace,. againſt Caprain B82rclly :- Bur; the Libel being rele: 
vant, - when art,and part is:Libelled;, the defender muſt go" ro 
the knowledge of an Inqueſt, and. probarion is thereuponled; 
in which many impertinent and. irrelevant Interrogators are 
ropounded z.. whereas, : if the Juſtices were: Judges to the re- 
evanzy, no impertinent Interrogator would be allo.ved, -fince - 
nothing cauld be interrogated, bur what were ound ro depend 
ooceforey mhon the acceſſion, which was found relevant. As 
alſo, after the probation is cloſed, the Advocits upon both 
figes are forced to debate therelevancy of the probation, and 
how far theaccefſion.is relevant and here Laws, deciſions, and 
DoRaors, are alledg'd to: Afizers, who underſtand neither, 
As for. inſtance,: ifart.and:parr of murder be. Libelled', probt- 
bly.che purſuer will interrogar if che witneſſes heard the defen+- 
der-(ay,. that it were no fault though the perſon who is — 
, 4 1 A; 


4 ,--orapprove the-morder, after it was committed ,  npyn | 
arehrh h debate might ariſe, for the defenders Procuraton | 
would contend that the Article-was not relevant : And though 
the Juſtices didallow, or the Afſizers did defire, that thewit. 
neffes ſhould anſwer to theſe Interrogators, as they uſwallyyl- 
- lowall Incerrogators,: reſerving: the relevancy tobe debawd 
atrer ptobation is.concluded ; then a learned debate. would:an;'} 
{ut befqre the Aſtzers, »after clokvg of-the probation ,-upm 
- theſe points : So that-the Afizers are againRtthe incenrig 
:.eyenof 'qur Law, Judges t0- the relevancy, and J 


IX the 


s t d T7" Oo ; 
points of Law; by-whoſe ignorance alſo-the Liedges a. 
- times much prejudged, But when the purfuer defipnsro ule} 
ar Je his condeſcendency judged by the- uſtices, hell 1 


..nſes to Libel, that the-defenders.are art and part of the: Crinke” 
+Libelled, in ſa far as they gave order, or adviſed the commit-. 
ting ot it, "&' — : the: relevancy of arr/and' part: be 
. ing ially cande(cended-upon, is decided by the :Juftices, 
FhoTe Judges toall thatisimthe Libel; | 
©. Though it be ſufficient eo Libel quan 6 char the com- | 
plices are art and. part, yer the Libel muſt bear expreſly who 
areccomplices for it is.nar ſufficient ro Libe] who are cont 
plices generally, but their names and delignations muſt be ipe« 
4 cified, K.F4; 6, Part:6, 9 cM 
. Becauſe the Aflizers are. Judges to the relevancy of Art arid 
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-park, and that the debates made tothe Afſize are not upon re- | '- 


..cord,being only, delivered, iw4 woce, therefore it is that ihiere | 
are but few decidions here adduced: for clearing the relevancy 
. of this part of theditcay, 


| 


_;Fo.the end: thatall the:Eeidges who may beaiBzers, may unc 
{(derſtand. whar-acceffion isrelevancro infer 8guilr, theywill | 


-bepleaſed to underſtand; that one may beartandipart by Geeds 
-7;preceeding the ctime,ceither by counſel or. command; con/i/is uit 
-andete, 


deeds concomitating the Crime, as by kelp, or'by 


.ACORALENANCING » ope & affiftentia, or by deeds ſubſequent + ; 
| f the | 
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ted wil E Sin aff Miſtance; nor is. 20; efſening. 
f Bog: is one eto nee We 1s 58 I | "commitrer  woal: 
ve committed it , . without the advice and counſel-giyen, 
Other D630 are of « opinign, thit in atrocious crimes, . che 

" adviſerand? committer are equally! puniſhable, v9ED certain 
holds in Treaſon.z bur that inlefer crimes , the adviſers 
ra be leſſeſeverely puniſhed then the aHor : and this diſtia- 
&ionl like*berrer., and is more conſonant to our PraQique, 
1g our Law advice 2nd coufiſe! comes under art, for advice 
is:2.ſpecjcs of contriyance and. v7 x and therefore adviſers 
«ny appear jn our Law to be. Poniſhgb IE, hy. incipal of- 
aders, ſeing-art and part is puni able ; e principal 
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Kid eaken kim Pibſonerir his own houſe, yt 2 es, +5 
'riatio, were puniſhable, as Meroch obſerves Jo Je arbiter, calk 


"Þ Yer the Parliament ijclined not copuniſirhim,ifnoch * 
couls be proved, "Butwhatevet may be (aid of i ratihabit 
on in general, *yefcertainly; 'rarihabirion of Treaſon , is yy- 
aiſhableas Treaſons s and it'maybealſo contended , char the 
ing ofa rewardby' one, as it the Crime had been com- 
mitred by him, 'is un:thable, fince vhar reaches further'than 3 
aked frihabirion , that cercainl Affint had been | 
a5 a Traitor for that 3 on, it he ad Ls ſecur mo | 
Advotin emnity; 


Art Pi Pare, = 342 
"IX; There remains yet-two prafical queftiobsto, berefoly+ 


' :6dz The firſt is, whether ſuch as are acceſſory ean be.put ſned, 


gill 'the chiet aQors be firſt diſcuſt; and either found guilty, or 
aſſoilzied, And tharthe chief or-principal aQors ought-to be 
ficſt diſcuſt, ſeems moſt reaſonable, 7, Becauſe jt-is'the pg- 
cureof whatis acceſſpry, to follow, and nor to preceed-that'to 
which it is acceſſory, 2, The'ptincjpal .parecy might haye a 


.defence, which the affiſter doth not know, at feaſt cagnor 


prove, , As for inftance, if a man be purſued as art and part of 
driving away Cattel, poſſibly he was but a ſervant eoithe per- 


' fon who did drive them, and who, if/he had-compeared., 'had 


proved that the goods were his ownz-or it he'were purſued, & 
art and part of convocating the Liedges,' or of riſing in Aims 
pohly if che-principal convocator were 'purfued, he won! 
alled e he had done {o by warrand from. Authority, and wogld 
p!o yee his warrand, which-none<lſe could have j in Keeping, 
4 By the opinion of Clar.: queſt, -YO, wum,6, and c her Do- 
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to hefs. Tray: 83.:Chap . Qu0R-. attach, Upon which-Law 
ay \ 7earBe. Firm a5 receptor of Theft, Was 
cihg 6. Seng from che Council, becauſe the prinici- 
jet was nox firſt diſcuſt,” . And as to all Crimes, by the 
29.Ch: : Stat, Dawid i, encituled , "The complices ſhould 10k 
be ch. b:fore. the principal maltfattor, It is alſo obſeryavle 
fiomthelilt-ve-(. 26. hap.” 16, 4. Reg, Ma 4. that the princi: 
been ſhould be nSt-only accuted ,' but convi& by an 
 Aſſize; betore che complices can be accuſed; ſo that it is not 
enough rhe principal ar be declared. fugitive, whictt is like- 
Scott Clar,,t ef. 90, num. 6: nam non-[ufficit, (aith 

acoterhy a 74, which anſwers to our denoumcin2 fugitive, 
us. erly 
Boeth? þ- rngpel "ought tombeartiinted after verdi& or confeſs >. 


OR Via oh any judgemenc can be giyen a- 
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he principal.muſt be ey keypao: 
"Yhe Sr Bolton rap; 24:5 num. 38, 

fade of MPa kick. Chile, neberifes baing bu 
ay as acceſſory to the: caſting down of a. boule. belonging to; 
_ devon ſe was libelled ro have been caft dowa by his. 
ſins 204 news i his ee drag "The. Juſtices fot chit 

iudren; in Meng werenor diſcufd;, 'bectiſe the A 
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24:fixment,and.che Law cited our of 
.and' yery couliſtenc;f ince the one 
ws rgce fe, ind the or er what. 
AQ its $ conſtinely for tha 
defore"the Reſerter. , Whic 
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'was- 


obſerved, find likewiſe. thatby the Law of &ne-. | 


woiwd wmyuwds gs & =f27 


the-kno wodhs of an Ingueft, albeit. the- 


pare areel pa _Andthe Lol 
cata he ard thee He King tho 
| abſec | Finpal bf '- To1 Mp rt 


its Mardy « not. abcogared ,\ nor 


2g uaeatcy 


— Art and Part, &C, | 245. eos. en 
wat the King prejudg'd, ſeing if the principal party were dif 
eu('dand denounced fugitive, the acceſſorymiche be proceed- 


ed againſt, but on the contrary, the Liedges would be mnch 


prejudged., 'it this order were not obſerved, for probation 
might be led againſt abſents, eo caſ#, contrair'to the fanda- 
mental Law of the Nation, Y,g. it 4, 8, were purſued: as 
hotnderout of C, D, tocommir a Murder;pr8bztion behoy'd 


tobeledrhat C, D, committed the Murder, 'albeit abſene, 


el the hounder our conld not be puniſh'd , yam ns Aebet 
conſtare decorpore de 1i0t.; Nor can any man be guilty ot houn- 
dingrour, except where the- Crime is:committed, And'it 
-were not only againſt our Law, but againſt reaſon, to! ſuffer 
Witneſſes to be led torproving thar'the perfon who' was ab- 
ſenc committed 'the Crime: For in that caſe his greateſt ene- 
mies may beled as Witneſſes, and his ſtrongeft' defences may 
be omitted 5 and though the probation led againſt him" in ab- 
ſence will not be conciuding, yet [emper gravat famam, and 
leaves ſtill a diſadvane$ſous impreſſion, | 


,* .. 4[n this caſe it was likewiſe.tound., that ratihabition of a 


Crime mightbe interred from the ſaid Charles Robertſon his re- 
ſetting the committers of the Crime, though they were nei- 


' therdeclared tugitives, nor Lerters of Intercontmuning againſt 


him - And his ſaying thefe words, They did too little ,- and. X 
wiſh that they had taken « Collop out of his Cheek, 'was a ratifying 
of the Crime, fince the Crime was committed by his own ſons 


and ſervants; | | 


X. Theſccond Queſtion is, wherher the -complices., and 
ſuch as are art and part of a Crime, ſhould be puniſhed by the 
puniſhment due to the principal MalefaQtor? Thatthey ſhould, 
{eems clear by the 4# 151, Parl, 12, XK, F.6., where the Li- 
bel bearing arr and part,-iS ordained robe found relevant, which 
implyes, that art and part ſhould inferr the puniſhment eon- 
cluded in the Libel; tor that is only releyant which can interr 
the concluſion, 2, It is (aid, cap, 38, quon, attach, andthen 
Y 2 it 


Punifhe Pub the jam paje,.: 3; By conſtant 


juſtice: Andby the: Laws of. all.other: Na 


by 


wo 


according £0-their proportional degrecs-of guilty and albet'$. 
the AQaboye cited, ſultains the Libel, yer it otdains nor: # 
wre-puniſhmenc of artand parc; tobe: the ſame with the puniſh» Þ- 
aaea$ of the principaloffenders; bur though theA@ did bear rhe-. 
ſame cxpreſly ,  yeeby tlie opinion-otthe Dodors,, a Searnre, _ 
bearinghac ſuch as are accefloty ſhalt be-pun.ſhed as the prin» | 
cipal malefaors,_ is to bereftrited, ad opem gqueuedit canſam: | - 
alefirio, | & non dt pole mods auxiliand: annot, adClar; | 
e would thereforedſeem-Juſt, that notows 


F 


pr er 2$; 
the Juſtices,_ or parties' , © ſho 


*mke application eo- 


thbe.Cagncel, and interpoſe that che puniſhment:ſhould be mi- . 
' tigataccording to the degrees of the guile,as thecaſtompnow is,” 


buz.char che Juſtices ſhou!d/have an innace power co propo:tiva 


probation -- and it is hatd that che poos Pannel ſhould lyenn- 
der ſo great hazard ,, as to be expoſed to'a capital ſentence,. 


whereas it may be the Council will got. fie ſo ſoon,” asthathe: | - 
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inall, riminabCourts,: art an pare: is-putuſbed as the princ. : 
gpl Crime. Nownirhiiending ot ol wich, Ithink, thefore. 

id conclufion very rigorous, tor pans eft| commenſurands ue # 
liFps and $0 puniſh the more and the leſs guilty equally, ſeem} 


tions,' and the opinion ofall:Dodors,. acceſſions are punif "T3 BY 


= 
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the puniſhment to-che gailt proved 4.:fornone can underſtand. 
fo.well the natute'of che guile;, 'as-thejuſtices- who hear the - 
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- Some Crimes puniſhedamoneſt the » .- - 
* Wa ' Romans, which are not di- © 

_ xs \ reHy.in uſe with us. 


Z Jaws finiſhed-in che laſt Title what belongs to thoſe. 

- £&:£Crimes,. which oar Law puniſhes diretly,  Frefolved 

$ k&ccotouch overly even thoſe crimes which are lictle conſis 
| deredamong us, _ not only. that we might thereby know the- 
genrys orchariwile Nation; but that we may confider how tar 

it were fit rorenew amengſitus theſe excellenc Laws, | 
The Romans conſidering how deſtrutive chaſe. were to the- 
| . Common-wealth, who-cadeavoured by all indire@ means to 
ſcrew themſelves into- publit employments, did therefore. 

| makeths indi:ed deilingto be a Crime, and called it Ambi- 
tae, which puniſhed /ege jalis, thole who. gave-money, tor 
'— miking chcemſelyes Magiſtracs, or thatthey:might attain to - 

honous, ® » - | 3H. 

- It:is commonly. thoughc , that how ſoon the power was-- 
transferred trom che pople ta the Senace, and-from the Senate 
t  tethePrince, this crime ceaſed, becaufe the Prince having the- 

ſole power of beſtowing Magiſttacy and honour. is' ſtill preſu- 

med inLaw to beſtow themnupon thoſe deſerve beſt, whoGreze- 

 weg de beg, abrovat,vad b.t. butyert Tee not why the Prince 
may not juſt ]ycauſe puniſh. ſach who have wionved both the 

pevlick intereſt, and his favour, in proftituring borh co-fo un- 
worthy 2 ſales / and fiace Comm'flionerstor-Pathamenvts, and 
Magiſtrars of Towns are {bill el: &ed byplw ality ot ſufF. ges,1 * 
fee noc why ſuch as bribe the eletors:may not be lyable to 

the ſame accutation, 'Þ YL. 9 Sh 

The pun 'ſhmeur of this crime, was deport? tion. witich wis 
much l.ke ous.bapdbment, and igthe lefle. Towus'it was: p < | 
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niſhed by a Fyne of an hundred Ones ry pres aaat | 
d with 


fince ir isa kind of bribing, . I think it ſhould be pun 
ys, as ſuch, : 

"Reſidnorum crimen, was committed by him who converted 
the publick money with which he was intruſted to his own pri» 
vate uſe, and was puniſhed, by fyning him who was guilty ing 
third more then he owed, NN 
© This ctime i puniſhed by no expreſſe Law. with ns, bin 
that thisis a crime with-us, appeats clearly trom irs being ex- 
cepted fromthe late Act of Indemaicy amongft 'the ocher 
Crimes, The words whereofare , Excepting all privat mur- 
* ders, &c, andthe accompts of all ſuch perſons , us have intro. 
metted with apy of His Majeſties Revenues , publick impoſiti= 
ons, Exciſe, Fines, Forf-itures, Sequeſtrations, and all other 


pablick money, for which they had not order, warrant, vr affign- | 


ment, (for their own privat uſe) or af which they have not dy- 
ly-counted, and received diſchargeethereof from ſuch as pretenl 
to'have authority for the time to do the (ame, 

+ I doubt not but the Exchequer might be Judges competent 
ro this crime, if commicted by their own members, and the 
Council, it done by any of His Majeſt:es ſervants, fince there 
cambe -no greater injury done to His Majeſtses Government, 
then toabſtra or invert his money, whick.is:the netes, 'got 
only of War, but of all power, 

Peculatus, is aſtealing of the publick money, as the other 
wasa concealing of it, and this was punithed in publick Mini 
Ners capirally, 1, #n, c,b6,s, Though other thefts wasnot 

capitally-puniſhed among the :Romans, fo attrocious a crime 
did they judge the breach of truſt, and fo eaſy a thing it isfer 
publickM1niKers to ſteal pablick money it they pleaſe, ** 

This crime is certainly puniſhable with us by death, finee all 

thettis ſo puniſhable : Plagium, wis the ſtealing of men, and 
was puniſhable by death, 4, 7, & alt. c, h,t. which agrees with 
the Law of God, 'Zxod, 24, 16, Devt, 24, 7, and withus 


E29p- 
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qa and others ſtealing children, have been likewiſe- 
uniſhed by death, , and ſuch as torce away men to be Souldiers, 


© | nld be l114ble ro the ſame pun:ſhmenc, though the Council 
| uſes to puniſh them only by an arbitrary-puniſhmeatz and ſuch 
as takeaway mens childeren upon. pretext to marty them, be- 


fore they come to the years where:n they may give a legal 
| conſent ( which 15-12, in women, and 14, in men;). ought in- 
my Judgemertto be ſo puniſhed, Lhave treated crimes repe- 
mndarum in the Title Brybing,& crimen aunone, inthe Title 
Foreeſlallers,.. : 

| I'ſhall end this firſt part- relating to crimes, with Theophils: 
Og!e Subjoyned to his Title oftCrimes, aac Ter Twy TuCAmwy 
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Of JuriſdiQion in ocnerdl. ; 


1, Furiſdidtion defined and Bhvided,in ihpeiart merum;mix2 
 , | . ttm &JuritdiQionem ſimplicem, 2s 


| 2, Fueriſdidtion is either ordinary, or deleg dt, 
F 3. It 7s either cumulative or privative, 
4. How a Furi(diction may be protogat. | 
az He Civilians do'treat of FuriſdiQion very 
WH learnedly and-protuſely, bur fince moſt ; 
 -of their ,Didats are very remot from our \ 
7 & practice in Scotland, I reſolve to clear : 
mh 25 only fuch-general terms as are borrowed 
me Cy > ERz by our Law from that of the Remens, 
 o« © Tay 1. Juriſdiction may be defined tobe, 4 
I GAS publick power granted to a Magiſtrat to 
cognoſcupan, and determine Caufes, and roput ſentences 
ſoilowing thereupon in execution, in ſuch way and manner as 
either his commiſſion, Law; or praQique do allow, 
Lz 


Jariſdis 


- 


Of Fur ifaretton in general. = 


© Juriſtigion was by the C "vil Lay divided.in:merum imp | 
wow inoberia *, & jariſdiFionem fimplicem, Meru uy | 1 


& La aro ctiam pac, Mixtum imperig 
Wajure proprio Farns compertt out wh os 
| ineft, + divins mixium quia cum juriſdictione ety 
Jun#em.. wriſdi@io þo implex differt ſecundum Jurtelum 4 mine 
to imperio 8x hoc; quad imperinm mixtnm expediatur Judicis 
wobilj officio,juriſd:itio judicis ordinario, With us the} aſtce | 


haveonly a criminal Juriſdiction, theLordsotSeffion and Com-? 9 


miſſars,. a meerly civil. Juriidition,, Lords of Regality, and” 
Sheriffs a mixt Juriſdiction, partly.Civil, partly Criminal, Bux | 
in-all Juriſdiions, though meerly civil, there is Rill. an innat;” 
Rhower, to puniſh even criminally:, (nch as offend and diſturb Þ 
even the Civil Jarifdigion,. Thus the Lords may ordrin | | 
fuch as ſtrike any in warned Houſe _ the thy fir, ar 
falfily Papers-produccd e them, or abuſe any of their own: * 

to. be degraded, or baniſhed, or topay a Fyne, or | 
kave their Tongue bored, &.. according to the nacure ants | 
me1it ot the offence, . Por in Law, whenany power is granted,” 
everything is alſo gtanzed. which is neceſſary: for explicating ot 
executing that power,.. 

IL; J wrildiction is divided likewiſe, in ordinariam & delegs. 
2am,and here it may bedoubted,whether the power of Judging: 
@imes which.is merone imperium can be delegat?: according to! - 
the Civil Lawitcould not, /,1, & 1,70, f. de regulic juris,, 
and (cing. crimes are of fo x great concernment, that induftrie 

fone. incleftiong judiCis-refpicitar, there is no reaſon way 

ſhould A kt by Deputs,. Ordinaty commiſſions 
nd lb SAPR0Ss Low of delegation which-were onnecelſi« 
It delggationmere inhafent naturally in Juriſe 
By ton;.. oe bn hes I haye feen Juſtice depurs delegir others: 
rorepreſent theminthe Juſtice Court; yet this practice ſeems: 
to: ant: both warrand -and caſon;. "And it: is obſerved by: 
bi] Craig” 
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Craig pat.1 92, that poreſtatens gladijqui ub atsy qua 4 Princhs 


b or hahct nemo poteft delegare: 2nd by Baifoary cap. 63, thar a 
8 _— —_ delegat any perlon- 'to judge in the mater of 
= blood, .cxcept the ſaid power be ſpecially allowed him, '" But 
* the Law allows. even toDeputs, thoagh they have no'power;to 
| * delegatothers, a power to appoint: another to judge for rhem 
” in caſesof neceſſary abſence, /, 1, |, deoff. ejas evi mart, 
> which Lawyers doalfo allpw, ex paritateratonzs, td (weh'as are 


'J' fick, Burt. i624, and the reaſon of bothis, leaft cheTommon- 


7 wealth ſuffer by theirabſente or fickneſle, foritis necelfaty 


that crimes be preſently tryed, 


IH Juciſdigion is divided by our-Law, 7 twmulativam 


( for ſo we call that Juriſdiction which is competent” feyeral 
Tudges, and whereby _ m2y preveen one another, and 
thus Sheriffs, and Barrons havea cumulative . JariſdiQion int 
blood weits ) & privatam ( for ſo we call that Juriſdiction 
which is competent peculiarly to any one Judge,) This di- 
KinRion is uſed yery much in our Law,and eſpecially by Craze, 
Pag 192, wholayes it down as rule, that omnrs curia delega- 
tur tartum cumnlative,ſed nunquam privativegnon eft enim quaſs 
tranflatiojuris ex una perſona in alium ſed tantum mandatajuriſe 


' dittio que non obſtante juriſdictione five mandato ad huc rema- 


net in delegante nec minus dominus poſt jnveftituram vaſſallo fa- 
fam retinet juriſdiftionem & Curiam quam antea, And thus 
albeit His Majeſty grant commiſſion toa Sheriff, yet he oft- 
times appoints other Deputs, as Mr, William Wallace in Edin- 
burgh, Sir Gilbert Stewart in the Sherifdom of Perch, And 
it was found , that though a prelat had appointed an here- 
table Bailiff, yet he was not thereby excluded from fitting 


himſelf, although he was thereby excluded from appointing any 


other heretable Bailiff z as is obſerved by Hadd, 1; February 


I610, 
I V. Juriſdition is ſaid to be prorogat ,- when a defender 
does willingly {ubmic to the judicatur betore which he is ciced, 

Zz 2 though 
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h otherwayes nocalcogether competent, & affirmere fl | "i 


dicimm,. is to ſubmittoa Julicatory alrogecher incomperene;,Þ} 


.  Irisa received concluſionamongſt Lawyers, thata Delins } 
guent may prorogat his Ju/iſdition:: who hasa Criminal Ju? Þ 
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Of the Judge Competent, - 
de foro-competenti, 


In what place WAY 4 Delinquent be tryed. 55M 
Ve «s Fudge competent, tocrimes committed by frans 
gers. : & 

3. Where are Vagnbouds to be purſued, | 

| 4. Whois Fudgecompetent to Ecclefiaſtick perſons;. | 

.} 53. Prevention amongſt Fudges competent , explain'd' and 

| cleared,. 


T; © Or underftanding who is Judge competent in genetal,. 
to puniſh crimes, and what tounds his competency 5; x 
orasthe C vil Law and Doors ſpeak, quod e forum come - 
etens; it is fit to know, that he who commits a crime, may” 
F ju iged either 1n the place where the crime was committed, 
which they call, forwmn delif#i commiſft, or in the place where: 
he was born, which is called foru» originis, orinthe place: 


, | where he dwells, which s, forum domicilii... 
"|. The place where the taulc was committed, is of all che: 
| three the moſt competent, tot ir' is moſt juſt and fit, that: 
crimes ſhould be puniſhed where they were commitred ,. that: 
4 otherswho have ſeen the crime , may by that puciſhmentbe> 
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the other to remit him , or fend him back-to him to be judge Þ 

. ed, But thislaft would not hold'in our practice, tor with ug Þ 

wherever a thief is taken with a fang, he may be hang'd, nt | 

| 1s that Judge oblieged co {end him back , excepe either in the | 

caſe of preyention , or repledgiation, | 

' __ , There are (ome crimeswhich may he commi'tred inf 

Places , and yer he the fame crime, as being begyn in ont 

Place, and perfected in ahothers and for knowing who. ig. 
Judge comperent, for trying thoſe crimes , I thigk we may. } ' 

thus diſtingu ſh-, eicher the crime is begun in one place , ang; j 

. Perfected in anorher, both in reſpeR of him who commits che: Þ ho 

crime, and of him againſt whom ir is commigced, as it ons | " 

ſhould wound a man in one. Territory ,, and ſhould followand, 1 

Kill him.in another , gr rake away, a woman in one Territory, | © 


8 Ju 8 - o-- Y. OR - of A OS ON 


and defloyr her in agpther. ; in which caſes, the Judges of rk 
either Teriitory are competent! , bp ſoxhar thers is place tor Js 


prevention , for the ſcandal is committed 1n both places, and 
the. peace of both is injured. The other caſe is, when the 
| T crime 
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' 4nd ſhoot one inanvther; in which caſe, the Judges of both 
| \ Fertitories a:ecompetent,, /, r, C, «bj decrime,. or thecrime 
'  i$begun in one, and perfected in another place, as ifa man 
| ſhould 1n one place, give order that the crime ſhould be com- 
mitted in —_ place, or thould ratifie in one place , what 
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F = Fudge Compermt. . 357 
| crimes begin one place, nd pert | 
” (pet of the committer, as!t a mann par nag' ſhould ſtand 


ed in another,only in re- 


was.comm'tted in another placey and in that caſe, C/ar, Bar- 


. el, and ofhers , are of opinion,. that thecrime ſheul:! be try-- 
- ed on'y in theplace where the crime was conſumart ,. becauſe ie 
' js notthe giving of the mandar, ororder tocommir the crime, 
* But it is the commiſſion of the crime which inters the gutlt -- 
 - Butl crave leave to differ trom them, and tothink that other 


Judge is competent, and that becauſe oft-times the giving of 2 
mandat., or order to commit a crime, is of it ſelt a c:ime ;- and 


-- becauſe hewho gave the order,. having offended the Ju i{di- 
. Coticte he lived, he ought there to be puniſhed, and the- 
- eriine coinmitted in the other place}, not being his own who 

| gave the order, but becaufeof the order -- it muſt therefore be: 


drawn back to'the order, and ſo he ought to be puniſhed in: 
the place where he gave the order, which ſhould the tather 
hold with us, that the givingorder isart and part,. and fo: 
is in on 'Law- puniſhable in the ſame way-,. as the principal 
crime, 


| » Ttany mgncommitacrime, in the confines: of two ſeveral 


uriſdicions., or Territories , he may be punithed in either, 
though ſome Lawyers are ſo ſubrile,,. as to conclude. thar if 
2'man be murdered in the confines of two Jurifditions;, the 
murder ought to-be tryed in that Juriſdiction; within which: 
the head of the murdered man fell;bur if the committer of the: 
ctime'dwellalſo'in either of the Territories ,. orif the Judge of 
either of the Territories be founded upon any other ground of 
competency:, then that: Judge-who is:{o: tounded double] Y, 
| . ought. 
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,oupht to be preferred, qui« 
tract, crime; lib, 4, cap, 17. 


5. 


FE. So well tounded:is the Judge of the place, wheret he "F 


cfime was committed, as to his competency , that ſome Za 


$/4ſÞ Souldiers having 'in Anno 1662; killed a'man in Fdin} 


burgh,the Juſtices here were tound Judges comperent, though? 


it was alledged char they being Sonldiers , could only be tfyedi 
by a Council of War z and being Bngliſb Souldiers under. Bull 
&/iſh pay, and a part of the Englzſh Army , they coutd only betty - 


tryed in England, all which was repelled , becauſe the crime 
was committed here z andit was ſtrange why any of the Zxs« 
glifh did think this hard, fince they had execute Queen Mas 
79, thougha Queen : and the Biſhop of Rſs, though all 
Ambaſliadour, for alledged Treaſons committed in Zng«i 
land, pr 2 | ; 
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quent dwells, is Judge: competentzg the'tryal of the criniihy: 


is ;7 becauſe it is fic that the Judge purge his own Land, and#Þ 


Fetzitory, of evil doers:and malefaQtors, left they affe& others} 
by their example , or fall themſelves to commir the like? 
crimes therealo, and the reaſon why he who is Judge of the} F 
placewhere the malefaRor was born, is Judge competent, is} | 
becauſe the maletator may and will probably return ro the” 
Placeof his Nativity, and it is moſt reaſonable that a raan may?” 
be Judged as x0 his life , where hefirſt received life' 5 and; | 
Judges oughe to conſider the life and: converſation of the dew | 


linquent , whick none ,cando fo well, aSjudex domirilif: | 


_ a; od 


And therefore theſe two ,: domicilil.& oreginis, are ſtil} equi- 
parat in the Law ;:aftd.yvhat tounds the [Juriſdition ot the. | 
one , - founds:ofetirn'the Juriſdiction of the other , and; 
their-joyat compecency may .be underſtood by theſe conclu-. 
lions, STOVE Of | 
Firſt , the Judge of the place wherea man dwells, or was 


born , m3y beyond all controvetſie, proceed to take tryal 8 
the 
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bi [+ b | Fu dt comp erent. 3 59 
{4 trhecrime committed. within cheir own Territory, 'if the per- 
i. ſonbe tound. within the Territory, - 2, If he be not found, 
” fomethink they can proceed it the crime was not committed 
7 jo cheir own Territory, but ochers do more juſtly diſtinguilh, 
thus,”that either he is purſued by way of accuſation; at the in- 
' ſtance ofa private party, and then judex domicilii, is compe- 
-*tene , but thar neither ot theſe Judges can/proceed to enquir 
| Intoacrime commitred without their own Territory z an 
- though the firſt parc of this diſtinion be very Juſt, becauſe an 
' accuſer has alwayeseleRion where to purſue, yer the laſt part 
of it may be juſtly controverted, for theſe realons,. 1, - Be- 
cauſe every Fudge ſhould endeayour to cleanſe his own Land of 
| Mal-faQors who dwell there, and who may either infec his 
ople, 0: commit the like crimes, as was ſaid formerly, 2, Ir 
- would incourage the commirters of crimes, if they might 20 
© out of their own Territories, and commit erimeselſewhere, 
&F 2nd could not be puniſhed upon their recrarn by che Migiſtrac 
| where they live, whereasic isprobable, chat the poor party 
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injured cofild noc-fotlow them te a place fo far diſtant, 3, We 

fee tha fathers do, -andare obliedged to puniſh their children 

for faults done by them, even without their own family : And 

2 Judge is in Mw inſtead of a father to his own people, and 

thould-endeavgur that they keep themſelves tree of all guilt, 

4. Perl. rt, C.ubi dt crim, dicitur queſtiones poſe inſtitni 4- 
s 


| pudijudicerm loci uhi ipſa commiſ[a ſunt, ant loci ubi rews adeft, 
; 0 4 And with us, Cl eſeſor are ſuſtained at the 4 
ance ot the Yrocurator Fiskal of the Territory where a man 
dwels,for-crimes committed without the Terticory, though ns 
privat party inform, WES : 
I find likewife that-Calder es does diſtinguiſh thus, jf(fayes 
he) both the place where the crime was committed, andthe 
place where thedelinquent awells, be under the ſame Prince 
though the JuriſdiRions be under different privat Judges, a 
the prevat Tetricories be different, Yer the "Judge of char 
x Aaa place 


369 Fnage competent. I 
place where the Delinqueat dwells, may proceed t@ty a criny 
comynirapg witione his owa textitory, though che party injuced: 
not i Co { 6-4: Is 4 "14 $16: 
Againſt which diſtinion, though it be more plauſiblathey 
the other diſtipRion,. yet the former argament da likewiſe cog. 
clude, .. :: : ay = Bey 
/\ .. The third concluſion is, that the Judges of the place whey 
"/ the MalefaQor dwells, may proceed agaiuſt him,-not only 
* they find himpreſent, .but though he be abicnt, /.r ..&! anthey, 
qua in provincie C uhi de crim, . and by the. cuſtoms of Caſh 
and: Naples, Carlev num. 747. and thus the Lords lulainedyy 
improbation againſt Burghtomn in Fuly 1 672, though 
the deed forged concerned an /r;/h Eſtice, and thouzh, Burgh 
town dwelt theh in Jreland, though he was cited. in-Scerl 


III, Vagaboads may be puailbed where ever they: areg y 


iÞ{orums pr ajudicium allowed $0-be their domicile, Bſk; difel. 
r9 compet, puns, 69: and he is fad tobea Vagabond, who 


nocrtain dwelling, Jicet hebrat damiitilinnm ariginis$ theſe on 
aw calls Duſtifoots, . and ſagh are ou; Argypriats,; ; udp 
eggats, who: though they: may, pretend 'to, have 2. dwelling, 
wo which they may fotgerime retrre;. yer {inogiprdiaarily che 
u(e co wander, and do thingy ualawiul, they ought-te-haveay: 
benefit by char gomicile,.. - Br 3s, 7 1 1 
I V...By the Cannon Lawz and in all che Rewiſh-Cuwuobyoe 
Ecclefiaſtick perſon cangat be ia che fiſt mitance juged byybe 
{ecu]ar Judge-z but though this fubjeR might affartl marenr' df 
urious inggiry,; yer'l will-nar'dip into it, finceche Parkiament 
id in An, 1662, find that Mt, Tames Gathbry mighthe\ 
$509 he Bathiumearinche f(t inſtance,; for words: pokanby 


dig Pulpit ;; ad as-9,Miniſter, albeit be alledgrsd. that this 


Dating fipuld bave been tryed, fiſt bya'Chwrch Jadican, 
logche Parlnment chought that this m:;ght-give too' great bis | - 
berty;ro Migiſtrys , aod might encourage them by adboring.aq 
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:one another. to.enveigh againſt, and diſtutb the Civil Govern 


«ment at thei: pleaſnre: tori Eclefiaſtick perſons could not be 


Fodgecty the'fecular power, fill firſt the Church . Judicacurs 
did confider the Dodtrine z then it theſe Charch ;Judicacors 


. td approve the Doctrine, it could not thereaſter be tound 


Treaſon, or any other crime, 
\ iy, Where many Judges are competent, they may preveen 


.bneanorher, and prevention is detyned to be awticipatio five 
Prevro/atio uſps ] uriſdiftjionis alicujas judics tircs cavſam alie 
Ju2m, antequ4ama 


T ins jude x circa eam juriſdidtione uiatur, Pre- 
vention is, when one Judge interpoles his authoricy, or when 


:2 rryal ts entered uponby one Judge, before another Judge do 


exerce any aQion of Juriſdiftion about char ſubjeR, 
/'Prevyerition may be made, either by -the Judge, - or by the 


Party. And prevention is not inferred by raiſing of a Libel 


| *withowr citdtion, Decian 1b. 4, cap. 21, but itis inferred by 
| acitatip?, or by the firſt citation in writ, where moe cicatiens 
q -ate requifit and x Fa darkly ry, Fu MalefaQor, becauſe, as 


Curleval, de-judiciis,num, $81 .obſerves, deeds are ſtonger pre- 
yentions then word or writ, Prevention is likewiſe inferred by 


+the receiving of witnefles in order toan inquificion, #bid, 


- Ir feems that the aNowed and lated deeds, trom-which pre 
yention is inferred by our Law, arg only +he(e which are enu- 


-merared bythe 29. 4# 11, Parl, K, F, 6, iz, apprehending 


of the offenders perſon, and executing a Summonds againſt 
him, to underlzy the Lawgand therefore no mention being there 
made of recciving of witneſſes, or jaquiſition, ' i appears thac 
theſe are nt ſufficiens to infer preyentiog in.gur Law, | 

”-Tn'the competition of thi preventions, when one Judge has 
done one deed, and another Jucge bas doneanother, the or- 
dittary coneluhiogs tor peterence are, 3, That when one 


- 


Er, an 


Judge ufe: fi real crations, chaz i 0 ſay, appebrads rhe of 
fen 


the other a verbal, or gitation by wrie,, the real is 


- Preferred, 2, When the one doesartheſame timenſe area), 
\ £55 4 
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»the MaletaRor ispreterred,., 3, Where the one has firſt uſed 


ompetent.. 


by captare, and the other a written ciration, he who has takey 


the citation, and the ocher has apprehended the 'Delinqueng, 
choogh many Lawyets do prefer che-Juige who app: chended; | 
yet he Judge who ft: ſtcited, will be preterred (nour Law: and | 


if 2 citation be a way of preyent:on, as.was ſaid formerly., 1} 


fee not why the jus queſitum,by thatprevention, can+be there, 
after takenawayz tor though it may be p:erended, that Judges 
would: be:-chus incouraged to take Maleta&tors, which 1$4 

eater benefit, then the citing chem is, YeclI think it is the 
duty of all\Judges, to concur to take Valetaors, though 
red by other Jadges; and yet by the foreſaid Statute, the Judge 


does preveen the citer, 


who apprehends the Miletactor, before: the other cite him, | 


Ic is agreed ro by the DoRors, that when two comperent | 


Fudges do+ both' proceed to a tryal, and both are equally 
townded in their Juriſdiaion and diligence , that then he w 

purſues tor the greateſt crime, oughr firſt, ro proceed in his try- 
al,” becauſe the Common+wealch is more concerned to hayez 
oreat crime puniffted, ten a ſmall: crime, which they extend 
not only whete' the crimes are different , but even. where the 
one is aggradged by more atrocious circumſtances then the 
ether, as if the one ſhould parſue' for wounding, and the 


orher tor wounding in che night, .or in an ambuſh, zoſs, hoc, | 


tif, num, 107, Ard he who preveens by citing, one of many 
complices, doth preveer quo adall.. As alſo he who once cites 
him who gave order to commit a crime , doth likewiſe preyeen 
all judges, quo ad the Commirrcer, Becauſe ic is fir that the 
cognition ofthrecrime be nor divided , and ordinarily the de- 
fences are commondefences, Bf, xum, 109, But I thiok chis 
concluſion fhould not hold, except the other Judge be-preſents, 
ly ready-to purſue, for its the intereſt of the Common-wealth,, 
tharcrimes be ſpeedily puniſhed, .* 

'Thovgh a Judge comperent have once fixed his proceſſeby 

prevention: 


/ Fudee comptent. 363 
prevention, yer if thereafter he be ;» more, the other Judge, 
who has a cumulative Juriſdiction with him,.may proceed for 
thereby ic appears, that by prevention he has defigned to ex- 
clude : other Judge,meeily in collafion with the delinquent, 
Novem. 9, 1672, Scot contra Riddel, * RD 

It Preyention-be- not ;Proponed either by the Party, or the 
Judge, the proceſs and ſentence will be valid, though led bee 
tore the Judge that was preveened, ; 
When. Judges ought rs remit delinquents to others who are 


J ug 
more competear 1s tally ſer. down, Tile Regalities, 
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I, The Parliament are Fudges competent to the tryal of Crimes,” 

" even where the Pannel 15 abſent, ; 

12, Forefcitures in Parliament cannot be quarreiled before am 
Inferiour Fudee, 


2, Whether Decreets pronounced by Commiſtioners of Parlia® 


ment can be quarrelled by any Inferiour Fudicatory, 


'T. Cince the Parliament is the Suprearf\ Judicatory, ic may 
certainly cognoſce all "Cauſes, in the firſt inſtance, 

'And of 01d, it a perſon ccuſed for treafon did abſent himſelf, 
-the Criminal Court, not no other Inferiour Court could pro- 
probation” againſt him, -and fo att rtiey” 

could do, was only to denounce him tugitive tor his abſence, 
-upon which denounciation his eſchear did on!y fell , but he 
could not be foreteited z and therefore fince it was unjuſt that 
he ſhould by his own abſence procure to himſcif an impunity 

. and exemption from foreteiture , the Parliament did by ther 
ſupream powercite the perſon guilty, to appear before them, 
ang did lead probation nablence agiinſt him, and forefeit him 
EE} Gough guiley. Bur irc being found inconvenient 
that Parliaments behooved either co be called, or fuch Delin- 
 queats-paſs unpuniſhed, therefore by the x1, 467 2, Parl,Ch,1, 
It 
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treaſouabls xifong tes AVithn, 49h, ew 44d; mandfel tebe{lram.. 
$e&iuft his Majelly,. x his Suocaftors and. their Authoriey.c fo 
thar che Parliament! 316 16 on: Judges, to the tryel of, at 
Crimes by-probarmnagyeſt ablencs,, excepriquiy Perguelliag, 
a open and manifeſt tzealon,, Amdaibeir.it may ſeam. ſt 

' that the Juſtices ſhould, bave. beep, alened: 39.fead probaginn 
againſt abicags;.,jin this which is. the greateÞ, of, Erunes,, and 
not is Crimes oh leflen iappot 5ance x, 1 Je5-this, Rraceeded. from 
the juſt dereſtation which the Parliament had of this Crime, 
and that the puniſhment rhereot mighr.not be delayed, where 
the delay might prove (o dangerows, 

T1, It the Parliament foreteit any perſon after cognition of 
the Cauſe, rheir {entenee cannot be quarreiled by any In- 
teriour Ju'ge, Act 39. Pal, 11,.K, F, 6, And though it be 
added to that A, that no toreteitute law'ully and orderly. 
led in Parliament ſhall be quarrelled by any Interiour Judicato- 
ty; tor theſe —_— Lawfully andorderly led, ſeem unneceſ- 
flirty, fince after cognition of the cauſe by the Parliament, 
no Inferiour Judicatory can quarrel a Decreer of Parliament, 
even though ir be pretended that the ſaid Decreert was nor: 
lawful and o:derly :'yet it a perfoi be only denotinced Fug(- 
tive by the Parliament, the Lords of the Seſſion may ſuſpend 
in thar caſe, . if che Proceſs-was not orderly led , but whether . 
they can reduce,even in that caſe, eſt altioris indaginis, And 
foros chip}, that though it were very inconvenient that ſuch - 
a Decreet ſhould receive preſent execution , where poſſibly 
the party was not Jawſully cited, yet that inch reſped is to 
be-payed to the Parliament, as that the illegality of chat pro- 
cedure betore them , though not objeRed before ſentence, 
ſhould remain undecided till the next Seſſion of Parliament, 

ITT. If the Patliament ſhould remit any ſuch Proceſs for 
Crimes, to any of their own number, to be decided tinally be- 
toe: 
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forethem, ir hath been doubted whether their gecifions.coul 

© be reduced by che Seffion And this ARof Parliament reaches. 
. Snlytodeciftons in Parliament, Bur yer'fince Decreets' pro- .. 
nounced by Commiſſioners of Parliamen, are repated with ug. | 
Decreers of Paliament,, and fince Decreers pronounced by 
Commiſſionets”, © tor valuation of Teinds , are nor reduce 
able, becauſ&theſe Decreets are repute Decreecs of Parliz 
menr, as being pronounced by ſuch Commiſſioners of Patlis- 
ment z ir ſeems that Decreets pronounced by ſuch Commifs ' 
Goners, in Crimes, after probation, could not be qyarrelled | - 
and reduced by the Seffion, or other Interiour Judicatories, * 
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The JuriſdiQtion of the High-Con- 


ſablein Crminals.. 
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T1, The Original of the word Coriſtable, and his power, 


}\ 2. TheOffice of petty Conſtables. 


3. The Furildiition of thiſe who are Conſtables of His Ma- 
Jeſttes Caſtles, | | 


L, Ome deſcribe the word Conffable , from the word C#+ 
ning, Which ſignifies a Kingz and Sraple , which fig- 
' 'NifiesA Stay or Hold in the Saxon language, becauſe Conſta» 

bularies were only ereRed in thoſe places whete theKing keep- 
ed Houleyz and thus che Conſtablewas judge of old., 'to all 
crimes committed within'twelve Leagues of the Kings Houſe, 
and Habitation,/, Malcol,c. 6, Though Skeen there obſerves, 
that the beſt Manuſcripts bear only cwo Leagues, or four 
Scots Miles, Our-Crazg, and other Authors.,, derive the 
word Conſtable., from the Comes ſtabuli , under the Roman 
Empire, nam Conftabalarizs ( ſayes he) nihil alindeſt nif 
preſetusequitum, Ince the Reign of King Robert the Bruce, 
. this Office of High-conſtable, ſtands heretibly in the noble 
Family of-Erro/ : and their being ſome debates concerning his 
FuriſdiRion, -Francis Earle of Errol, obtained Commiſſion 

| Bbb - [under 


under the great Seal, dated the 23; of Fan 1630, Seal'dme. 
nult Fn I.. to the Perſons therein ſpecified , or Fu 


nine of them, impawering-:them to-tearch the Aas of Parts. | 
ament, conſuctad: , Monuments and Regiſters ot the Kings | 


dom, and all Evidenrs that the Earl of Errol, or the Lord 
Hoy his Son, ſhould produce concerning cheir- Henours, Hoſti- 
logies, Priviledges, -and Immmuanities -belonging,. or which. 


had belonged tothe Office of Conſtabulary , from: the firſt: } 


inficution thereot: - This Commiſſion I have ſeen, with the 

report thereof, dated the 27 of F#ly 1631, beating the Com 

miffidners to have met with the Earle of Errol, and his ſaid 
San, and to have conſidered their Inſtructions, Warrands, 

and Cuſtomes of other Countreys, ancnt the Conſtables Pris 

viledgez and in the third Articleot the-report (which telates. 
to the Criminal Juriſdiaion only. here-treated of) they ſer 
down-theſe words, The Conſtable is Supream in all matters of 
Ryot ,” Diſorder , Blood, and Slaughter committed within four: 
Myles of the Kings Perſon, or of the Parliament, or Council re-- 
preſenting the Royal Authority in his abſence , analthit al[e welli- 
within the Court , 4s.outwith ym And the rryal-and 
puniſhment of ſuch c:imes and offences; 1s proper aid due to: 
the Conſtable and his Deputs, . and -the Provoſtiand Bailts. 
of; that Centre or Butgh , and all other- Jadges- within: 
the bounds, where the ſaid fats are. commirced, are ob- 
liedged to ride , . concutr , fortifie and affiſt. che Conſtables 
and his Deputs, in taking the ſaids MalefaQors, and to make: 
theirTolbooth patent for receiving them therein, As was cleat- 


ly. evident, by production of Warrands granted by His M#- | 


jefties Predeceſlots to that effeRt: and which likewiſe appeat» 
ed by the Exhibition of certain Bonds made by the- Town of 
Eginburgh to the Conſtable, for the time, concerning that: 
purpoſe, the King having (ecn this report, did approve it* 
in a Letter direRed to His Secret Conncil of- this Kingdom, . 
irom.che: Court at. Theobals', the 11, of May 1633; —_ 
4. 


The Juriſdifionof Conſtables, 69 
Arae in the Books 'of Secret Council, the 15, day of that 
Moneth z and inthe Commiſhon report, and Letter foreſaid, 
the Conſtable is deſigned High-conftable ; and his Office the 
High-office of Conſtabulary, 

The Conltable-is ſtil] :in uſe fince thar'time, to judge Ri- 
ets within the bonnds foreſaids, and to interrupt the Town of 
Edinburgh, when he knows ot their medling , - providing the 
Riors be committed in time of Parliament -: and Iwas told, 
that in time ot Parliament holden at Zdinburgh, Anne 1640, 
and 1641, the Earle of Errol was tound by the Lords of Se- 


cret Council, to have the (ole criminal Juriſdition, 2nd did 
repledge ſervant to Sir Thomas N:colſon, the 


Kings Advocat , arraigned before the Magiſtrats ot E4din- 


bargh tor a Slaughter , and Aſſoilzied him upon produRion of 


a Remiſfion, And upon the 5, of September 1672, Gilbert 
Earle of Errol , Cid repledge Fames Fohnſtoun Violer, ar- 
raigned before the —_ of Edinburgh (as Sheriffs with- 
in themſelves )'tor ſtabbing of his Wite the day betore Eaſter, 
the Magiſtrats had taken his judicial confeſſion , and ſum- 
monded the Aſſize : there was no formal repledgiation, be- 
cauſe the Magiſtrats paſſed from him upon the Conſtables ap- 
plicationz and upon the 6, of that Moneth of September, 


| the Conſtables Depurs ſcntenced him to be hang'd, and to 


have his right hanv, which gave the ſtroak, cur off, and affix- 


ed upon Lzeth-wind Port, and ordained the Magiſtrats of Zdig- 


burgh to cauſe put the fentence to execucion upon the 9, of 
that Moneth, | 

Likeas, the Coach-man of a Noble-man, having about the 
fame time wounded a Child , the Conſtable commanded 
the Towns Guards to apprehend the Delinquent, which 
they ac cordingly did , till he was freed by a Remifh- 


on, 
I1, Out of this high Magiſtracy of Conſtable ( fayes Lam- 
Bbbz2 -bert 


"7 Tio hojalon Calls, = 


bert: an. Engliſh Lawyer )+ were drawn thoſe interiour Cons. 


ſtables of. hundreds, which Office we borrowed: from them; ] 


and they are. with us ſubſervienr-to the Juſtices of Peace, and; 


are to bechoſenby them two ouc-of every Paroch, . and as mas. | 


ny-in. Towns as may be proportional to the greatneſſe thereof 
and. they. have power to apprehend all. ſufpicious , idle, or 
guilty perſons, and may:require the neighbours to aſſiſt them; 


and" it the. guilty perſons flee; they may require-themaſter of | 


the houſe co make open doors - all which, with many othe 


particulars are. entruſted eo them, by the 38: TAG, r, Ps, 
Ch. the 2. | 


— 2 vb ds no; * 


ITI; His Maje/ties. Predeceffors ufed of old , to buill 
Caſtles.in.the conſiderable Towns of-the Kingdom , and tor 
preſerving the Peace both in that Town' , and in the adjs 
cent Countreyz and the Governours of thoſe Caſtles were 
called Conftables., though they were more properly Caſte 
liins., or Chaſtellains ,. as the Enghfh' Lawyers obſerve, 
theſe had the power of riding the Fairs',. and having hu 
the Keys of the Tolbooth delivered to-them ,. they. exerci 
ed a criminal juriſdition-, during thoſe Fairs: :- bur itws: 
found ,. that this juriſdiion did not excend to Fairs that were 
granted poſterior to the Office of Conſtabulary, nor to the 
cuſtomes thereof , . as was found the 18, of Fly 1676, be- 
ewixt-the Earl of Xinghorn, and the Town of Forfar z but 
theſe Offices depend abſolutely upon -preſcription , uſe , ot 
cuſtome , ,which either extingwſheth-, or limics chem: moſt 
variouſly: but becatbſe thoſe Conſtables uſe to extort cuſtomes 
at thoſe Fairs, it is therefore appointed by the 60. and 61, 
«As 13. Parl, Fa, 2, that the Conſtable ſhall not exaR 
any ſuch cuſtomes, except hs Feftment - bear him there- 


te,. and. that old; uſe: and cuſtome ſhall-not+ be ſufficient : | 


W hich Ads arerati ed , by the 33. Ad 5, Parl, z, 
3; But if. the. Infettment-in-the general bear , s«m _ 
; I 
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: T he Jariſdifion of Conſtables, 271 
dir & devorizs, &c, Poſſefſion by vertue of that” general: 
Right, will be found ſufficient ,. though the particular 
Caſnalities be-not expreſt in the Inteftmenr,. as was found. 

in: the former caſe, betwixt the Earle of Kinghorn , and che 

Town of Forfar ,. | | EL, 
This Officer was amongſt the A5henians; all'd mwregyr- 


Pl 
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TITLE 


(372) 
TITLE V. 
The Jurisdi&ion competent tothe. 
High Chamberlain, and 


Magiſtrats of Burghs 
Royal. 


He Chamberlain was an office to whom belonged the 


judging of all Crimes committed within Burgh, andhe 


was in effe@t Juſtice-general over the Burrows, and was ts 


hold Chamberlain- Airs every year for that effeRt; the form | 


whereof is ſet down in Reg, cHaj, in a Book inticuled the 
Chamberlain-Air, ter Cameraris, he was a Supream Judge, 
nor could his Decteets be queſtioned-by any Inferiour Judi 
tory, Iter, Cam, cep.35, and his ſentences were to be put to 

£xecution by Bailiffs of Burghs, 16:4, cap, 37, he made the pri 
ces of all Vitual within Burgh, cap. 33. and of theſe who 
wiought in the Mint- houſe, Statute De, 2, cap. 38. 

Heis called Camtrariue 4 Camera, (id eſt, teſtudine five for 
nice, ) quia cnſtodit pecunias que in Cameris precipue reſervane 
tar. 

This office belonged heretably ro the Duke of Zeynox, but 
its priviledgesare by his abſence 1un in deſuerude - Magiſtrats 
of Burghs, as ſuch, have no JuriſdiAtion bur what is compe- 


rent by their Charter of ereion, wherein ordinarily they have | 


power of Pit and Gallows, bur ſometimes they are Juſtices 


within themſelves, as Edinburgh, who have right allo to all 
eſcheats 


| - Juriſditionof the Chamberlain, &c. 73 
eſcheats of their own Burgeſſes, or other Criminals judged by 
them, for crimes committed within their dwn Burgh - Some- 
times they are Sheriffs within themſelves, and ordinarily they 
ae Juſtices of peace within their own Juriſdiction, 

The. King. may ere& a Burgh: Royal within the 
bounds of another Juriſdi&.on, as of a Regility; butin 
that caſe, thouznthe Lord of Regalicy conſ-nr to the ereci- 
/ on, yet it will not prejulge- the Bailie of Regality, whoſe 
Right of Bailiery was conſteute , prior to the erection of che 
Caſualities, thar were formerly due to him: albeit it was al- 
ledged that the Lord of Regality might diſolve , and dif. 
member that part trom the Regality; without the Bailies con- 
ſent ; and (01t not being inthe:Regality, it could not be tube - 
jeR to the Bailiery ,. the 27; ot February 1666,. Lord Colvil 
contrathe Town of Culroſs,.. 


=. 


TITLES VL 
The Juriſdition of His Maje- 


flies Privy Council in wo 
Criminals; 1 


—— 


1, 1n what conſiſts the Fariſdition of the Council , their Pre- 
frident and number, 
2, Their procedur in puniſhing Ryots, 
3. Whether a power to ejee®, bea ſufficient defence againſt 
Ryot, 
4. The puniſhment of Riots. 
5. Precegnitions fully conſidered. 
6. The Council name Aſſeſſors to the Fuſtices, and ſometimes 
review their Sentences, 
7, They grant Letters of Intercommuning , ani Commiſcions 
for Fire and Sword, 
8, They ſometimes ordain Henſes to be delivered , under pain 
of Treaſon, 


% 


I, HE Afairs of this, as of all-other Nations, areer | 
| - ther {uch as concern the policy of the K:ngdom it 
general, or ſuchas reſpe& the diſtributing of Juſtice berwixt 
privae parties, the policy or government of the Kingdom, 
is 
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\ 7 he Furiſdittion of the Privy Council,&c. 375 


is regulated by His Majeſties Privy Council, in which the 
Chancelor is Preſident , 1t he be preſent, but in his abſence, 
the Prefident of che Council precedes, This Office of Prece- 
dent of the Council is a diftin&t imployment, and ir gives him 
the precedency tromall the Nobility, The number of this 


- Judicator isnor definit, depending upon His Majefties Com- 


miſſion, bur all the Officers of State are Members of it, rat;- 


one officii, it has its own Signet,, and its Letters paſt by a 
Pill, {ubſcribed -by any one of-the Council - -upon which 
warrand, the Letters are in their ſeveral forms, extended and 


ſubſcribed by the Clerk of the Council ; and they bear allo - 
to be, ex deliberatione Dominorum Secreti Coxſilii, they muſt 
be execute , at leaſt upon ſtx free dayes, anda full Copy 
muſt be given , becauſe all dyets hereare peremptor, and nor 
with continuation of dayes; the reaſon whereot, is , at rews 


weniat inſlruttus ad defendendurs , whereas before the Seſſion, 


a ſhore Copy is ſufficient , becauſe the Summonds is given 
out. to ſee, and a time allowed to anſwer »- The dyets are 
here ſo peremptory , that if-the defender be cited toa day, 


-whereupon the Council firs not, it he appear at theday, to 


which heis cited, and take Inſtiuments at the Council Cham- 
ber, he will not be thereafter oblieged-to attend, norcan he 
be denounced Fugitive for being abſent z for ſeeing it is pe- 
remptory againſt him, it is reaſonable that it ſhould be pe» 
remptoty for him, 

Where many patties are cited as defenders , upon a Bill to 
the Council , any one or two will be allowed to an{wer forthe 
reſt, they finding caution , and enating theml(ctyes to be ly- 
able for whatever ſhall be diſcerned againſt thoſe, for whom 


they undertake; which priviledge is granted it no perſonal 


puniſhment be concluded againſt the detenders, bur if either 
thecomplaint conclude, er that the crime will in: Law infer a 
corporal puniſhment; then the offering to find caution'to an- 
(wer, will not beallowed, nam noxa caput ſequi debet , andno 
cc man 


but the detender muſt either be preſent, or-ſend a reſtifizae+ 
ot-his ſickneſle, upon Soul and Conſcience : And yer it is the- 


{wer for any defender that is cited » uo caſu 5 the detender* 
will-not be ualawed , or denounced fugitive uponhis abſence; 
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mancan bind his body for:another , nam nemo eft dominuc ſure + - 
rum membrorume , Un purſuer may- appear by his Precurator,_. 4 


priviledge of any Councellonr,, that he may undertake to ans; | - 


buc his defences will be received ,- aS1it hewere preſent, nor} © 


.& 


lor, but #x preſentta, 


ca2nizance of what concerned the publ:& Pence; and werg- 
. neither Judges in civitcaſes, nor crimes; bur-in fo far as theſe- 
impinged upon, or were violations thereot-- butnowthar Jijs, 
dicator doth under the-notion of Riots, and breiches of the- 
publi& Peace, hear ro mpny cauſes CivilandCriminal, But- 
ſeeing the deſign of this Treatiſe ,” aimes only co illuſtrar our: 


ci} , in ſo faras they can cognuſce-upon crimes, 
- HI, The moſt ordinar crimes which-are puniſhed by the: 
Council, - are theſe, which wecall Riots in our Law, A Ric 
ot is a breach of the Peace, committed by oppreſſidn , or 
wronging His Majefties Lieges, by force and violence; in» 
ſtances whereof >, are-the. diſpoſteſſing any of His Majeſties - 
Subje&s, by a convocation of the Liedges, orotherwiſe, che. 
affronting-of Magiſtrates, by railing tumults-againſt them, &c, 
Fot the berrer underſtanding ot-which-crime, it will be fit - 
to confider, that jars maxime vderant violentias & rapinas & 
puribue :modis-[wecurrant vim paſts & .ſpoligtts'; for here the. 
publick is-wounded , in-breaking its' Peace , and privar pers 
ſons-are wronged, by the prejudice done, Upon which ac: - 
cqunc,- che Law hath furniſh-moraremedies againſt this, then \ 
any other crime x tor.cither icaay be purſued civilly , per 555 
| : | terdiifnn : 


cinny Bill for-receiving a complzint, paſſe againſt a Councely | - 
; -The Council- by the firſt conſtitution , were only-to take. | 


criminal Law ; I ſhall only-confider the procedor ot the Couns. | 
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| terdiGiom _mxde vi., fo call'dticm the fiift-wores of the Edie, © 
'-which runs thus} - ande-wi iu illum dejeciſiitereſtitnere cogans, 
which-intergiR , reſtor'd only the poſſeſhon of immoveables; 


| -wheras.moveables being ſpoilzied, were craved back, a&jo- 


\newibonorum, Fuſtinian, alſo introduced, .that he who rett, 
and violently cook what was his own, ſhould loſeit, -1, 7, 
C. unde vi, or in this the refumer uſurps the power of the 
'Magiſtrar, whoſe.miniſtry iSrequiſir, in inverting the preſent- 
-poſl: fliow, The Canon Law 1:kewile hath introduced, bexe- 


:fcium , cap, redinta grande 4, cap, 3, queſt, 1, and Menech 
relates 17, rtemecies, and Philip, Franc, 24, for recovery of 
poſſeſſion; and leeing-the thing poſleſt , -is-ſtill preſumed ro 


1 belong to the poflefſor z, and that hardly the right of move- 


2bles c:n be otherwiſe. proved, then by poſſeſſion ; the Law 
.did moſt reaſonably, both tor ſecuring Property, and pu- 
'niſhing Violence, eflabliſhthar great rule, that Spoliatus eft 
ante omnia reſtituendus., and contoim thereto, 'the Council 


2 (who are never Judges.to.Property., -but only-to Poſſeſfion, 


ſo that in effet , all'their ſeatences, -are interdids) do-ſtill 
reſtore the poſſeſſion:ro the-petſon ezeged y and likewiſe pu- 
niſh arbitrary -the violence commitced., tor we have no ex- 
preſſe Statute taxing the puniſhment, By the Law of En- 
gland it is accounted no Riot, orrouts except three at leſt 
were preſent, and that ſomething-was done, adterrorempo- 
-puli, tor breaking of the Peace, Bolton. cap, 31. | 
]IT, The two ordinar detences, which are propon'd againſt 
tiotous ejeCtions, are, that by a Writ it was lawiu}, and 
igreed upon betwixt parties, that the defender might have 
ejected the purſuer , it he removed aot atthe day appointed, 
"which will detend againſt a Riat : and yer-Craiprelares a caſe, 
P, 198, where cne-who had granted a Tack only for a Year, 
having ej*Red the Tacki man, atter expiring ot-that Year, 
was purſued , a&:eneundewio, inanattion of ejection , and 

was forced £0 tlauldt , albeit he contended., that the word 

Cccz ( enly) 
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(.only,) was exclufve of any fucure poſſeſſion ,. but wherehy: | 
expreſle pation, it is declared lawtal tor- him who enter : 


45 @ 
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enter brevs' mane, ' without procefſe, or hazard of ejection; |- 


it would appear , that this paCtion is ualawfol., ſeeing no may | 
canwarrand violence,and this ſeems as unlawful, as ifone ſhogld: | 
oblidge himſelt , never to purſue for any injury to be dons-| 
him. -: which paQion, the Law declares exprefly nnlawful,. 
&.nems' poteft renunciare juri publics, and this-were to allow: | 
privat perſons. the power of-Jutiſdition - Nor can it be: 
thought, but this pa@ion .was extorted .and albeit the party: 
injuted, were excluded by this padtion:, yet-His - Majeſtity-. 
Advocat may certainly purfue, vindictam publicam, it oppt- 
ficion- was..made, and violence uſed: Notwithſtanding of- 
which, Iremember that the Earl of 4rgile having obtained: } 
Nec cer ef removing againſt+George Campbel, and it being. 
ſuſpended till the next Term , the'Lords ordained it to be in--- 
ſerr in the Bill , cthatche Ear] mm nd wa » brevi mani, | 
thenextday after the Term, by-his own authority ; but the- 
Earl was Sheriff here himſelf, and (o his FuriſdiQion was only: 
' Prorogat, and the Law is expreſſe, that privatus pote## ex: 
con(en[n prorogare juriſdiftionem ejus qui aliqualem habet ., ſtd+ 
non poteſt-privatus conſenſus tribaere | wenn ei qui nul 
lam-habet vid. Hancqueitionem, apud Batt, ad 1," creditores, . 
E, de'pien. & hipoth, Burt herealſo, the Lords warrand to- 
ejet , was adelegating-oftheir own JurifdiQion.. 
I conceive alſo;;, that where there is no violence ; . nor» 
oppoſition made:, the- voJnnear. conſent may: allow- the- 
ejecion-., © eſpeciaily in-z Maſter- , . towards his own Ten- 
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nent, who hathi a natural” Juriſdiction in that caſe x - and' 


that: his ejeQion-is alſo allowable , if the Tennent. aftet- 
compt., oblidge himfeltto remove, and declare that- ir ſhall 
be.lawtul co his Maſter to enter, brewi menu, if he pay not; 
what is declared'ro-be due;z for there the preceeding compr, 


is equiyalant toa declarator, ant the party ejected is nor pre- | 


pays: 
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Þ 6rherwiſe then by his own not payment: And therefore 
,ords, 


on the 19: of Detember 166x:t und notthe Counteſſe 


F. of Awrray lyable t6 aſpoilzie, for fee ys nog her Tennenr, 
' 


becauſe Dewey had by:aTompr declared that he was debitor, in- 
ſach a ſum;and by zbottd dblidged himfelf roremove, berwixe 
ad a particular day;and if he fail'd, declared ir ſhould be lawful 
for theCounteſs to efiter,brevi meanu,to the poſſeſſion, By the 
Civil Law; he who violently intromitted, even with whar 


washisown, loſt thereby his property in it, 


—_— 


The next defence is-, that the purſter had immediatly be- 
fore,” poſſeſt- himſelf violently , and it was lawful tor the de- 
fender, to recover his poſteffion, ex. incontineati, nam vim 
vi licet repellere, and the Kaw ſuſtains this defence, /, 3, 5. 9- 
& |. 17:f. cod. and explains that to be, ex 4ncontinenti fa-- 
tum quod failum eff prinſquan ad alind tegotiumfuerit reccſ- 
ſam , what time ſhould be allowed forrepelling violence, is - 
arbitrary to the Judge-;. for violence commirred by a great: 
man, requires-more time for reparations to redreſs it , . then + 
when it is committed by a privat perſon” , . for friends muſt be - 
convocat , and arms prepared, as Bart, and the Glof inſtinces + 
upon che former Law - But in perſonal injuries ,  ;4tax- 
inm dicitarex-incontinenti fieri quod fit in ipſo flazranti cri« - 
Mine. | 

I'V. The viotent ejeRtion of His Majef#es Liedges,” out of? 
their poſſeſſion, is. purſued , eithet by an aRtion'meerly civil,? 
which inmoveables is called ſpoilzie, im Lands ejetion(which*®: 


the Civil Law terms ſtill, dejedFio & non ejeftio.) or ctiminal-" 


ly asa Riot , which is a mixt ation , . partlycivil, partly - 
criminal, When ſpoilzies, or ejectionsare ciyilly Purfacd, 

the concluſion' is violent profits. { which is the doable Rene ' 
ofthe Lands, an& reſtitucion of the' thing' craved - - But : 
when this is patfued as a Riot , the puniſhment js atbitrary; - 
iS alſo'the criminal puniſhment,” . The civil ation preſcribes 

in three Years, K,'F4, 6: Parl, 8,-cap, 8.*  Burche _ | 
Rioc ' 
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an of reſtirution ,- ſeing that is a civil concluſion z and ic may. 


£ 


be debated, that the maxunm, ſpoliatas ante omnieeſt reſtiruene,. 
ds loſes its vigoraitet that time, ſorhat one purſued tor ary+, 


otous ejection, or {poilzie, may alledge-that noryot canbe. 


. concluded, ſeing the thing or land controverted .was his own; 
We ſhall ſpeakof che Criminal purſuirceyn irs own place, 


W heth@r the one of theſe aRions doth exclude the purſuee. 


from all otheereparations, * ſo-that he who purſues che aRioa” | 
of ſpoilzie, or ejefion, cannot thereatrer purſue a ryor, ora | 
criminal purſuit, may be controverted z- and the Civil Law 1 
decides it thus, that quands & una & alteratendunt ad vindis | 
tam tunc una agitur advindifttam.alterawvero ad profecutionem - 
.reh:familiarss : and thus the having obtained a Decreet of eje=.+ 
ion, - impeds not-the-purſuer to _intentan ation or Criminal } 


purſuit ;, but after a Decreet obtained for theryor, ' a criminal 
purſaic cannot be intented for theſe, reſp iciunt vindicfam, 
V. The Council cognoſcs likewiſe upon Crimes, by way of 


;precagaition, which they do in two caſes, 1. Where conſi- 


derable perſons are intereſtd in.the crimes commirted., as 
Noble.men, or Clanns, wherethere is a hazard of alimenting. 
-the feuds, by remitting the criminals to the ordinary courſe of 
Juſtice. Wherefore co prevent tuture reſentments, - and ce- 
ment old differences , .the Conncil.in quorum twte'a tft pax 
pablice, cognoſce upon the crime, and remit much. of the ordi- 
naty-rigor, | 

.The 2, -caſe.is, when the crime is ſoci-cumftanciar, -thar.it 
requires «rwauer, and leſſening of the ordinary puniſhment: - 
The tormes in precogaitions ate, that either the friends of 


 :the parties give.in a Bill co the Council .( which cannor be 


granced but iz rates) deducing the caſe, and repreſcnt- 
ing what danger is like to enſue, quo:caſvy, Letters are CireR, 
ordaining the other party to be cited, and-beth jaities to Far 
uc 
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ryor or. Criminal Aion preſcribes'not'z apd yer. it may be; 
doubted, it thete Actions.preſctibe not, quo «d;; the concluſis 
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eriſcettion of the Privy Council, &e. 281. 

fach wicneffes, and probation, as they: will uſe, orelſe ifno 
plication bemade; the Conncit ordains- Letcers to be di- 

re, citing both patties: His Majeſty having wich conſene 

of Parliament appointed that the Juſtice-court-ſhould be ſer- 

ved by many of the Lords- of Seffton ,. did, becauſe of their 


_ number andabiliry-, diſcharge all precognicion in their Com- 


miſſion, and yer becauſe theſe precognitions were-not dit- 
charged in the Commiſſion granted ro the Council,;the Coun+ 
cil did {aſtain themſelves Judges competent to precognitions, - 
their Commiſſion bearing to be as full, and to give themas 
much power as any ; former Council had... But-really it were 
happy for this NatioB, that we want2d all precognitions, fince 
thereby the Delinquent has power rachooſe ſuch dyets as he 


. pleaſes, and ſo may purſue his precognitiva whenihe knows 


the witneſſes who could prove his guilt are abſent, or-may- 


© | prevail with them to abſent themſelves tor ſome time 5 and 


this is ordinarily pratized, Nor havel ever ſeen any who pur- 
ſued a precogaition -brought -to condigne puniſhments - and 


| whereas it is pretended that there are ſomne caſes wherein:the ſe— 


yerity of Law oaght to be remitted,; upon theconfiderations' 
of leſſening circumſtances, wherein equity may (be allowed to 
blunt the edgeot Juſtice, Ir'is anſwered, .. thatthis:maiy be- 
dane by che Juſtices, - either upona ſpecial commiſſion tor try=: 
ing the-merits of the Pannels pretences; oraiter.that:the Juſtis- 
ces have heard all that will be legally urged.by either party,in 
a full eryal they may delay theexecution,- and-make- report co + 
his Mijeſty of the juſt tateot the-caſe, . 

The Council likewiſe ſometimes - inflixt puniſhments: + 
without-: recognition, . by way » of citation, -;- as:in..the caſe: - 
of1 Giles Thy'e . Engliſh-man , who being incarcerat as ac<+ 
ceſſory:1ta the death of Mr; Bedford. | in-+Lierh, -: andiagt 
euilty of Adulcery with Miſtris Hamiltoun:, wife co thedgid: 
Bedfard,'Thyre did upon 2. petition co the/Council, wh ein he 
conjeſt the: Adultery, but denyed the. murther, _( which, 
MiRftris 's 


4 


-Miftris Hamiltoun: had likewile- 2t her death acquie him-ofy | 
. obrais himſelf baniſhed , without being pur to the knowledge. | 
ot an-Inqueſt, by-wham he had certainly dyed, as guiltyot | 
carat ckaong, x6656- mo E 2 
+'V.L The Conncil-name likewiſe Aſſeſſors to the: Fuſtices | 
before the tryal, theſe the Grecian Lawyers call'd warethuy' | 
And ſometimes they diſcharge or continuedyetrs, fs 
. . | After ſentencetalſo, the Conncil, -upan application made; | - 
-to.them, do either mizigat the puniſhment, not anly where ic | 
isathitrary, bat even where iris ſtaturary, as in the caſe of | 
Brown, whom they ardained only to-pay 100, Merks, .chough | 
the was found guilty of nottour adultery? which is death-by } 
our Law. Sometimes they ordainno ſentence to follow upon. 
theveardic of an inqueſt, as in the caſe of Purdy, whowas con. | 
demned for Ulſary, in ſo faras he had taken Anualrenta month | 
before the term ot payment , upon his Debtors voluatar ofs | 
ters And ſometimes they ordain (ome et their own number | 
to.reviſe cheproceſle and verdid, Which Aſeſfors do raw | 
verſe the whole Proceſs, and ordain it.to be torn our of the 
-Cruninal Regiſters, 'asin the caſe of George:Grabame, who be-. 
ing purſued for thefty | itwas alledged that the Afﬀize had | 
ound him guiley ofrecepr, and ſo the verdi& was tound dif. 
.conformto the Libel, and conſequently the whole proceſs was. | © 
null, Yer when Mr, William Semervel was found guilty of | © 
Murder,  npon the depoſition of one wienefſe, the Conncilre-. } * 
fuſed to review the verdiQ,as unwarrantable ; for they found: 5 
-that they could not quarrel an Afſkze, which condemned, ſe- 
. ing Afﬀizers can only be quarrelled for error, when they aſfoil- d 
zie:- And'when his Advocat cited to them the 47, 4. Par; | © 
GE Fa the 3. Whereby it. is ordered, that where aiparty' | ** 
finds himſeltgrieved by an Aflize, by partial malice, 'or 1gne- G 
tance; it ſhall be lawful'to him ts cite them betore the Coun- fe 
cib\ and it rhe erro;- be proved, the parry ſhall bereftored ro | *! 
foirdv ) 945 yea 917 ? the. fa 
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'the condition he was in before ahe ſentence, +. To this ic was 
'} anſwered, that this AR ſpeaks only of Civil.caſes,. and thar 
| "by the Council here, is meant che Seſſion: To which it, was 
F replyed, the Rubrick and ARare. general, and treats of all 
-Þ perſons wronged, & qui totum dicit nibil excipit: And the 
-F reaſon of the Law is comprehenſive of both, = From all 
F thisſome do conclude, thar if the Juſtices erre in judging the re- 
| levancy, or if che Aſſize find thag proved which was not remit- 
4 - ted ro them, that in either 0f cheſe caſes the Council may re- 
1 view the ſenrence, ' but chat they cannot quarrel the ſentence, 
upon the accomprt that the verdict is not ſufficiently warranted 
by the probation, , | 
Sometimes alſo the Juſtices are concluded by the Decreet of 
the Secret Council, which is repeated tothe Aſhze as full pro- 
4 bation, So that che wces have only the execution of their 
4 fentenceremicted to them: Thus Fleeming was colwit be- 
|. fote che Council, of having uttered moſt diſdainful ſpeeches 
Againſt the King, and thezefore was remitred to the Juſtices to 
Þe examplarly puniſhed , and upon produQion of their Decreet 
( which Decreet is ſtill expreſt in the dittay .) he was hanged, 
17. May, 1615, ; 


* 2 
BI 


V II. Ifthe Law cannot receive full execution and obedi- 
ence, via ordinariz, by the Criminal ſentence, then the Coun- 
<il upon production of Letters of Horning, following upon 
any Criminal ſentence, and duely executeand regiſtrar, uſe to 
- Letters of Intercomuning, .whereby all His Majeſties 
iedges areprohibir to intercomune with any of the Rebelsi{6 
denounced; which Letters muſt be publiſhed at all the Mercat- 
croſſes of theShyrs,and Juriſdictions within which ſuch perſons 
reſide, whoſe intercomuning is ſuſpeRed, and regiſrat there - 
And if need be, the Council will I:kewife grant a commiſſion 
for Fire and Sword, t9 ſuch. perſons as they will name, againſt 
the perſons who are dilobedient in the Criminal- Letters, as 
ſaid is: And ordinarly _ commrflions of Fire and: Sword 
d d are 
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baith, upona Petition, ' wherein it was repreſented, thaeke'} © 
had run away with the publitk money delivered to himby the | 
Shire,for py ng theirCeſſe andExciſe; But this ſeems hard;and. 
it: were to exccurea free SubjeR before he be heard, or ſentence | 
pronopniced againſt him - for theſe privat peticions mgy be | 
moſt unwarrantably founded; > 
E- - VIH, If any perfon keep out his Houſe in. Garriſon againſt Þ 
E his Majeſty, the Council firſt uſes to.iffue out Letters Kpainkt } 
" him,” to geliverup his honſe, under pain of treaſon; and they | . 
ordain#Herauld co go 2nd\ ſummond him for that effe, ..and 
A if hetefuſe, they ordain him to be proceſſed before the. Juſtice- | 
©» general;and downiffediacly; betore #ny. criminal ſentence, grane | 
=  acommiſſion of Fire and Sword againſt him, as in the.caſeo 
Burgie, Funt? 1.668, ; | i: 
They uſed likewiſe of old to.ordain Noble-men and other, 
whocouſd'notibe apprehended by Captions, for civil Debts, | 
co deliver up their perſons in any of his Majeſties Caſtles, ,.un- 
derithe pain of treaſon; which though, it be now indeſuerade, 
yer it was moſt reaſonable, and ofexcellentuſe,  ſaing.ic 1s 
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-mn Crigunals. | | 


: nn bone: are only His Majeſties Chamberlains, and 


have no Juriſdiion in criminals z and yet they fine, 


| and<confiſcat ſuch as tranſgreſſe pecunial Statutes , or wrong 
| His Majeſties Rents z quo caſs , they doin effect judge 
- crimes: - for it isa crime to abſtract cuſtomes ; or chear the 


publick;, and without this JuriſdiQion they could not ma- 
nage His Majefties Rentsz- ſo that this is jwriſdid#Hio emanato, 


' founded upon that rule, quando aliquid conceditur omnia cons 


ceſſ« uidentur ſine quibus hoc explicars nequit , but it ſeems, de. 
jure, they ſhould not, even eo caſu, cognolſce: for by the 
89, A#, 1, Parl, Fa, 6, Itis ſtarnte;, that ſuch as commic 
fraud, in tranſporting forbibben Goods, ſhall be puniſhed ac 
Juſtice Airs, ar leaſt the Juſticeozje aary spower, 

I remember that in F#ly 1668, the Exchequre did fine a 
very intilligant Perſon , for filling up a blank Signa- 


| ure, ſubſcribed by the King ,- and ordain'd to be filled up 


by the Exchequer + which ſome thought irregular : for ei- 

ther he had committed a Crime,&eo caſu,hre thould have been 
remirtred to TR if he had committed none, hecould 
not have been fined, And-albeit the Exchequer,er any other 


 Comt may fine, or impriſon ſuch as injure theit Juriſdiion, 


or may ordain dammage and intereſt'to be repayed to the party 
injured, in any thing before their Court; yer no perſon having 
here been prejudged , and the injury having gone'no tuither, 

|  Ddd2 then 
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then 4 ſimPlex conatus, therecould be nodamnage and intereſt. ] 
inchrred, Bur it ſeems theExchequer are ſtill Judges, 5» crj- | 
minibus repetundardnic7 oe fn. Þ T1 "yy 

, The Commiſſioners of the Thelaury did. , in Fune | 
'- 166g, ordain two. Skippers in 8r#nt;ſland, to be ſcourg- 1} 

ed ac thar Mercat Grols : becauſe, when a. Cuſtomer} . 
came to enrer k'Boar wherein uhſre Goods were were alledg- | 
ed to be , they did pur. off the, Boat from the Rock where | 
itlay, whereby the Cuſtomer fell into the Sea, and had almoſt } 
drowned, X Pr 
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_Of the Juriſdiction of the Lords 
-- of Seſſion, i; Crimnials, "| 


* - , , 
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1; The Lords of Sefton wſe to paſs Bills for Criminal Letters, 
2, They CAdvacat Cauſes belonging to the Fuſftice Court, 

3, ' They are Fudees, . incrimine falfh, 1 | 

&: They have made Statutes for regulating the Fuſtice Court;. 

5, Whether they can review the Sentences of the FuſticeCourt, 

6, Thcy:ſuſpend the Sentences of the Fuſtice Court, | 

7, They are. Fudges to ſuch as kill , or wound one ano- |. © 
ther, during the dependence of a Proceſſe before the Seſ- 
fron, _ 8, The) 
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- Furiſdi@ion of the Lords of Seſſion, &c. 357 
$..*They grant: Warrand 10iAdvocats , 'tocompear for [uch as 
are put ſued for Treaſon,  \'' | 


Fi 
£ 


F 1. 7 THE Lords of Seffion have regularly. no juriſdidti- 


_—_ on in criminals -z . and yet they paſs the: Bills 
Wwherupon all crimigal ' Summonds are raif'd : Por all Sum- 
monds in criminals muſt have a Bill, - which-muſt paſs under 
the Hand of, His cMajeſties Advocat, and for which heg:«rs 
ten Merks, and his ſervant one,, therafter it is carried to the 


ordinar upon the-Bills,. and is ſubſcribed by him as a common 


SE 


'* Thereaſon, why thir Bills are paſt by the Lords, ſeems 


to be,,. becauſe the. Juſtice-deputs were not ordinar reſiden- - 
ters in Towa ( their (allaries nor being ſufficient for defray- 
ing that charge) orelſe; becauſe the Clerk of the Bills is a 
Member and Servant-of the Colledge of Juſtice; yet this was 


one of. the. grievances given in by the Juſtices to the Parlia- 


ment, Anno 1662, And it is very unreaſonable that thoſe 
wioſe imployment ir is to underſtand criminal caſes, ſhould 
not have the paſſing of theſe Bills z and many of the Lords re- 
fuſe ro paſs theſe Bills , whereby thE Liedges are preju*g- 
ed, And it is moſt uareaſonable, that the Juſtices ſhould 
not know what they are to judge y; eſpecially this warrand be- 
ing a part of the Proceſs, and lo falls naturally under the cog- 
nition ot theſe who are Judges to it, And it is probable, 
thatif any of the Juſtices would paſs their own Bill, it would 


ſuſtain, But now the Juſtices uſe ordinarly to paſs their own 


Bills: becauſe the Juſtices are now of the Seffton : but ſtill 
other Lords who are noc Juſtices, may paſs ſuch Bulls, 
Bur-albeit theſe Lores cannot5udge crimes, yer they may 
and do puniſh injuries commicted agiinſt.any. of their own 
Members , by fining or confining, 
IT. 
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_ I I, - They. likewiſe Advocate: Cauſe, from the inferiour-| 
Comts to the Juſtices: ater cons 1664; Mackintoſh, be. | 

Inverneſs tor thett-boor, they | 
Atvocated the cauſe ro the Juſtices , albeit it was alled &, | 
that they could not be' Judges to the Cognition, To which | - 


4. 


ing purlued betorethe Sheriff of 


It was anſwered, - thate e-conſeqgence was ill inferred 3 for. 
the Council did Advyocat 9 and could ngt cognoſce , and the. 


.” Lords of Sefſion cid Advocat Breivs, for ſerving Aits,' and yer | 


-they were not Jucges themſelves, tor both in this, and tha 
caie, an Inqueſt was neceſſar, h- 
I (TT. They arelikewiſe Judges, im crimine falſi, and thei 


ſentence is a ſufficient warrand to the Aſſze to- condemh, | 
without repeating the'probation z and when the Inqueſt re. | 
tuſes to condemn upon' that warrand, they are of new inclo- | 


Pig 


"ſed -- as was donein Binniescaſe; and will be liable to an Al- 
fize of error, if they #ſoilzie 5 and their Decreet bears the 
Lords remit him to the Juſtices, to be puniſhed , rarquan_ 


falſarizs , and to underly the Law criminally , and ordain'd | 


that ordinance to be inſert in their Books of -Seder#nt And 
chat orcer is in the Juſtice Court, call'd an AR of Sederwn, 
the 2, of Fuly 1662, _ Albeit the A# of Parliament , Fa, 6, 
Parl, 11, requires that all probation in criminals , ſhould be 
led jn preſence of the Aﬀſizez yet theanſwer is, that the 
Lords Decreet isonly probation here, and that is read in face 
of the Aﬀize, ; * 
The Lords likewiſe determine the puniſhment in falſhood, 
and remit in their Decreet } the party to the Juſtice, ro be 
only banithr , or ſcon:ged, or have his Tongue boar'd , ac- 
cording to the quality of the guilt> And I have ſeen a 
Gentle-man , whom I will not name, in Anno 1664, onl 
impriſoned by the Lords, for forging of a falſe Bond of ſul- 
penſion, becauſe he was ingenuous, and in neceſſity, And 
a!beit this may ſeem irregular, yet ſeing the Lords are only 
privy to the Depoſitions , it is neceſlar they ſhould — 
allow: 
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allow:nce.' I find it one of therules ſer down by the Doors, 
hat #bi cupque iudex principaliter cognoſcends reperit inciden- 
ter crimen eſſe comiſſum poteſt de orimine illo cognoſcere, C, fi 
udverſus liver, I, pen, And the exampleofthis rule is inſtanc- 


ed, in Charts falſa. 1, pen, C, de probat, And upon im- 
- 'proving an Inſtrument, or Wrir, they have ordained , 92:- 


nes teſtes inſtrumentarios , & falſi fabricatores, to be fal[ari- 
5s, and remitted them to the Juſtices, the 16, of Febrna- 
791660, Fern, Innes and Tarbat hang'd, Burl remember 
not chatchey have in any other cale cognoſced upon crimes ix- 
cidenter , albeit the forefaid rule would give theman incident 
TJuriſdiion inal! caſes, | 

I'V. Ifind that the Lords have made Statutes toregulat 
rhe Juſtices Courts ,- for upon the 1, of Fune 1593, they de- 
clared , thar all landed men ſhould be eſteemed pares curie, 
and might fic upon Noble-mens Aﬀſſizes, being purſued, tan- 
quaritemer? jurantes ſup; affiſa: andthe Council uſes to con- 
ſult them in intricat caſes, which are” referred to them by the 
Juſtices, And thus ir Ano 1667, they' were conſulted, 
whether the Weſt Countrey Rebels, might be forefau'red in 
their abſence | 

V. Bur whether they be Judges competenrto reduce, or 
review what is done by the Juſtices , or in the Juſtice Courr, 
in any caſe, is not yet decided 5. bur I have (een a reduction ot 
4 Verdi, of an inqueſt, pronounced againſt Mr, W:l{i.19; 
Somervel , whereby he was tounJ guilty of Uſmty, The rta- 
Ton ot reduition was, that the Inqueſt had'erred, iz calcnlo, 
qnd it was contended, that che Lords were competent Ju loes 
ro reviewertors, 22 calculo, for that was in eff=& bur a civil 


'Medinm; and, where no criminal concluſion was c:aved, not 


couls follow, they were Judges, aFin the cale of Redudions 
of Rerours, where the verdi may be reduce , az paſt upon 


12norance, : 
It was alſo urged”, that , ſeeing the Lords mave Scatures 
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1 
repo ti 
ordinarly were, 7 þ 

\..VI. The Lords of Seſſion do ſuſpend the gzecution likes.'| - x; 
wiſe, of all ſentences inthe Juſtice Courts; bur theſe } . a1 
SOR, when once raiſed , are diſcuſt before che Ju- | bl 

ICES, . E : : pl 

They likewiſe, ſometimes diſcuſs theſe Suſpentions be- } 
fore the Seſſion, And-thus an Afithment modified by che” } al 
Juſtices, being exorbitant , the Lords, by way oft Suipen® | n 
on, did leffen the lum, The reaſon of which Decifton was, | is 
becauſe they faung this caſe to be but of the nature of dam» 1 
nage and intereſt, and not to concern corporal puniſhment, the | w 
16. of. December 1-664, Innes contra Forbes, + | 

V II, By A# of Parliament 1555, ſuchas kill, or wounq, | £# 
to the effuſion of blood , orany other way, one another, dus h 
ring the dependence of a criminal Proceſs ( which dependance | #& 
is declared tocontinue, from the execution.of the Summonds, | & 
till the compleat execution of the Decreet ) that the purſy- |} 
er committing the ſaid crime, ſhall-for eyer lols the cauſe, and F © 
the defender being guilty , is to be condemned in the F Tt 
plea. The purſuer, or defender, being conviet before any | * 
competent Judge in criminals, without any probation , ex- | 
cept ſummar cognition, tobe taken by conviſtion, or put- < 
ting the commirter to the Horn, and denouncing him fugiy x 
tive, By this A the commitrer loſles his life-rent Eſcheas | ' | 
immediatly , after denounciatien, without being Year and | 
Day at. the Horn z and giving of counſel, is art and part in this k 
crime, 

This Act was to cootime only for three Yea's, and ispro- : 
rog1t for ſeven Years, by the 138, 4@Parl,8, Fa. 6, and | 
is theteaſter made perpetual, by tht 219, AF14, Parl, Fa, - J 

+ ( 
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| 71 haye oft feen- Proceſs intented -apon this AR befare the 
"| Tos, . Dut iris neceflar., -albeit mor obſery'd;, thar cogni- 
"F ccioabe'firſt caken by rhe potions orother criminal, and com» 
perenr Judge, Yet withouc this,” Proce(s was (uſtain'd 'by 
' the Lords, inprimeinſiintis, butthis defence was not there 
| aliedg'd; and Proceſs was fuſtain'd,. atbeic no cffulion of 
' blood followed, the 29, of Fuly, 1662; Harper againſt He- 
| milcown; where it was debated, 'whethet the Lords mighc 
| temmarlyreceiveptobation of it themſelves, or remit thetry- 
| attotrhe Juſtices; - for which doubt, 4rhought, there was . 
| nogrearground> becauſe, by the A foreſaid , ' the Juſtice 
| isonly Judge; in prime inftlantis, And yet, in Sleiches caſe, 


"F* 1673, It was found, that no previous tryal before the Juſtices 
| was necefſlar, 
'f. — The Earle of Niddiſdale purſuing:the Tennenrs of Duncow, 
February 1672, they alledged abſolvitur, becauſethe Earl 
| had beat ſome of them, who were ſent to executea Summonds 
| ee their inſtance againſt him , at leaſt he had given or- 
der to beat them, or ratihabirted the beating of them : - To 
which it was anſwered, that x, The bearing ſome of them, 
| | conld only found an exception to ſuch as were beat, and thi 
| The Lords found relevance, though the Summonds crcce 
was tora common Cauſe - and ſo in effe@, thoſe who 
bear , repreſented all the purſuers, #, Tr was alledged, that 
order to beat'them was only probable, ſcripro vel juraments : 
for, though a crime ordinarly , in a crimiMdl Court, -be pro 
* bable, prout de jure, yethere,: quo 4d RE it 
canid nor be'fs proyed: for elſe a Noble-mans whole and anci- -1 
'enc Herirdge, mighc oft- times be taken away by Witneſſes, | 
"fince' Proceſſes depending, might extend to a Noble-mans 
"Whole Eftate, 7. Ir was alledged, that ratihabition , or any 
"Reed", cx Poſt facto, did nor. inter the conttavention of this 
"A&, which required explicit deeds, "as beating,” bleeding, 
&s, . The Lords, before anſwer to theſe two laſt alledgi- 
"I Eee ances, 


Ly 


ances, ordained Witneſſes to:be. led:, before-anGwer ,,,. for. 


A 


cleatiog+the -natureof 'the AR, and violence commicred* 


againſteheiny .butin this. caſe, as in.all others, if the ang 


party 1beat., the other-being forced thereto by.ſelf-defence., 
the ſtriker will not-,. eo-ceſ#, fall..under the certification of 
thedAd of Parliament, 25 was found the laſt of Fanvary 1693; 
Fw<n..Sliech againſt Swintonn. Tn which caſe;, the Lords als. 
ſo tound,,.that.the certification of this AQ ,. did reach ſuch, 
wounded one another, .during the dependence ofa putſuic, be. 
fore an Interiour Com ;+ though it was alledged, that this te... 
{peR. was; only. due to.the Lords of the Seſſion, and thar'the- 
A&R. ſhould .anly reach , ſuch-as. purſued. Agions before: 
them., . for ,;.to-loſe the-whole Pley., was-tog great a pur. 
nithmenc foran incident Riot, before an Imteriour. Court, _ . 
Ifind likewiſe, that one Wezr having been. purſued for liughe: 
ter., che 15,0f Zune.1591, healledged,., hewasablolyed by 
2::Rojmear. of: Court at, Aberdene,.. . To which it was reply, 
ed,. that:the King had-given..a warrand. for. a.turther ryal, 
which ceply., founded upon His.cMHajefties Wartand,,. Ws. 


repelled, as contrary-to Law , .and becauſe jt was but a pt: | 


£ Reſcript., nat {ubſcribed,by . che, Chancellour,, nar paſt 
zonpcil >- And in.,reſpeR, the. Lords. of Seſſion had SiVe- 
Bs Warrand to proceed, .notwithſt2nding of the Kings Briva 
'Warfand, It is-alſo obſervable. (., though I chink.it irregy-. 
lar).;that Ludwhars having, raiſed, in_ Azno.1596, a pm 
(uic dgainſt Home? ;,*,and. others, for” taking him our of hy. 
Houſe:,.” without a. lawtul; Warrand , gave..in, 2 Bill to the | 
Lords, complaining chat.che, Duke ot. Zeunox,, | 25 Lew- 
teanent of the. Ngrth+, intended to, repledge 3. Wheras,t t 
Juufdition was paly, cymulative.; with", che--poyes at the-| 
Jyſtices :22nd that he had a Lecter from. His. gjefy; ordain- 
-0gthe Juſtiges9.proceed 4. wherelore ,' bacraved. chat the | 


Jaſices might, be-commanded $0 proceed,” wl ich Peciciongas | 


granted; 
. $ ? 
Bis ©. 
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"nell'd before the Juſtices : yer I find that'the-Lords grant- 


minal cafes by rhe Council ', that they muſt have 2 Wat- 


ale, 1637. 


'Tbe ed dmirals Furiſdiflion, 2." \ 593. 
V III. Albeit regulariter, the Parliament , 'or Council 
orarit Warrindsto Advocats., :to a "for. ſach 25are Pan- 


eda Warrand | in #alwerinachs cafe, to Adyocats to compear 
fothim.” | And ſeing Adyocats are ſubje@to the Jarihas 
oh. 'of. the Lords,” itis moſt reaſonable, 'rhar' the applicari- 
bh be made'to them © "for the ſame reaſon likewiſe., And, 
thar When any of the Lords are appointed Aſeſſors, in Cri- 


rand alſo from the Lords, for fitting there, as in Toſhes 


"TITLE 1X. 


The Admyals Jurifdi&tion 
1n Criminals. 


f , 1 
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FOR. 7 he PEP of the' Admiral, extend to all Crimes 
committed within Flogd-mark, $ x . 
2: Onur Admiral has execute Pirats, ina 
3s Whether itbe lawful for ſuch a5 4 prebind Pirats',' to ex: 
(cute. them by their own Jour iz theOcean:, or 
when Fudges (ASA ;. 


Eee 2 4, Any 


4> Avuy Netion-may Fudge Prrats. TVET» 
5, Whether the Fuſtioer drove camalatior Furifdittion with 
the. admiral. | " 


Balfour, tit, Admiral, &c, cap, 2, Our Learned Covntrepe 

man, King in.his Treatiſe which I have, ſayes,. | 
Admirans habet merum imperium, mixtum, & jnriſdiftin 
wem ſimplicem., . poteſt enim non ſolum jus dicere, quod eff juriſe 
djiftionis fimplicts, exequi, imperare, judices dare; coercert;, 
gue ſunt meriimperii, ſed eft in faciveroſus animadverterc, ful 
eft meri nperii, de omnibus igitur contraverſurs + marin.coys 
»ſcere poteſs Amirans, marinas intelligo, que negotiatianis >. 
[4. inquntar, froe extra mare, five iu mari celebrantur delidta ti: 

men exneceſcitate intra mar u fluxum perpetrari debins. 

In S$coiland,the Deans of. Gi}d were, as Malwoo#obſerves ti, 
1 23. ordinary Judges of old betwivit Marina and Merchand, 
; Lakeas,the Was Bailiff betwixtMariner and Mariner,and the 
Juſtice-general was Jydge.in Criminalsbut.now-no jadge as 


tn that ativn, 4ntoni de latour againſt Chriſtian Martes, 6: of! 
F; Npvember, 1643, S 
IH, In 0&ober1635, Birwerd Gilerme,- and tome Spaniſh; 
- Dutch, and French Pirars, bring apprehended, Mr, Zimes Re- 
bert ſoy then Admiral-depur, craved thatrhe Council would 
name Aﬀleſſors to him-in che tryal of theſe forreigners,and they. 
beipg azmed,. a2 Caonce of Juſticiary .of the Admiralicy ( for 
the Regiſters of the Admirality giyeit that Title) was kept at: 


mitted 


Ra 


oc: w 
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| meddle{ſays he)with the Admiral cauſes, but only by way of ab-| 
, ſiſtance,and that byCommiſſion:in difficult cauſes, as was tound | 


Iyinc, and theſe Pizats indited aud hanged for Piracies com-| 


5B xy » 


th 


| "The Admirals Furiſdifion. in Criminals. 395; 
-- | mitedbythem. upon Freneh,s pavih, and DutchMerchands, the 
4] partiesinjured are-received witneſſes, elfe thele crims atSeacould 
«| aqtbe provedychis cryal was by an Affize, as before che Juſtice, 
| 1 IL. By the Martim Law of England , itis lawiul for any 
man who cakes 2 Pirat'ia cheOtean,. co hang himat the Main- 
yard, becauſe as-it ſeems tome the Ocean is w:thin nomans Ju+ 
| Fiſdiction,& {> every-maniis leſt to his own natural liberty; bur. 
| his may prove very dangerous, for thus menamay execute 
| their revengeinplace of Juſtice, and may make innocent men 
F Pirats, for their private advantages and Judicacurs are eſtab?}.. * 
F | thed co preyenr. ſuch injuries; and upon that pretext men may 
\ | as well adjudge Prizes taken-upon the Ocean--but yer if a Ship- 
Al be on her voyage to remot places , as the 7zdes, ſo thatthe ta- 
' | Kkers cavnor keep the Pirats tilithey.come to a Hirbour, they 
4 mayinthat caſe execute them atSea,for that is akind of ſelf-de- 
fence z, and neceſſity mikes Law, Bur I think chis neceſſity. 
F muſt beprgved, vid, Grot, de j#r,belli,lib, 2.c, 20 $.14; And 
"| for this ſame reaſan; | differ from that Author, . who aſlerts, 
"|  am,12; that ifthe taker bring a Pirat-toa Port; and the-: 
, | Jadge refuſes, or delayes Jaſtice, .(o that” the tiker muſt loſe, 
"| then theguker may execure Juſtice hinlſeltz for-chis were to - 
' make every man fads. not .only of the Pirar, - bur:of the 


, Judge 'to whom application -was made, . and a Ptivac perſon ' 
' | mighras well pretend, thavif a ſudge delayed, or denied Jultice 
| . againſt ſuch, as we pretend did either-rob or aff:ont ys, we 
/ might do Juſtice upon them. our felves, contrary to many 
| Laws, and particularly to /, -ullas C, de judeis, Theſame © 
, | learned Author, Fris Maritimi, .doth tell us, cap.” 4.' num, 
' 14. thatita Speniird roba Frenchman on the high Sea, bork - 
| their Princes being in amity amongſt themſelves, - and with 
Exzlend, and that the Ship is brought into the Ports of Ez- 
þ land,' the French-man may proceed againſt the Spaniard,” to * 
F 191 him ; but it the Ship be brought,” in#repreſidia of that + 
| Prince by whole {ubjeR the ſame was taken, it may be doub- 
11 tedithe can proceed Criminally, -bur-the taker muſt reſorr © 
| clie:- 


. p * <p "her dpSrn pl 
ginit, nic4omicilii,yer he'who is of io.Natibn, isvt 4ll-nati-: 
Nations, *commits a crime againſt every Nation, 

TV. Though the Admirals Criminal Jurifdition extends ns 
further Then'crimes commitced ar Sea, or within Flood-mark, 
yet heis ſometimes Judge, ratione contingentie & 0b continey- 
tiam cauſe, asifa man reſcue a Pirat out of Priſon, though 
-this Crime be committed without Flood-mark, yet the Ad- 
miral is Judge, becauſe it hath dependanceupon; and ariſe 
from the principal Crime to which he is'Judge : and ifthe Ad- 
mital begin ro prefent Pirars , ogMaletattors ar Sex, he may 
continue hispurſtir, and apprehend rhem at'Land, "and with- 

out his own juriſdigtion, bur he'myſt*in that'ciſe ſeek concur- 
rence trom the Magiſtrar of the place;-Locen. rap, 3: anm, 2, 

'V. Thopgh theAdmiral has aCriminal furiſdi&ion, yer ſome 
alletgerhac. he hasnot chis'propetly as Admiral, bur'by ver. 
ewe ofa Commiſſion of Juilticiary contained inthis Gift'; and 
therefore when the Admiral proceeds to ty Crimes, the Court 
is not called the Court of Admiralicy fiumply as in other caſes, 
but the Cpurr of Juſticiary of the Admirality. _ EY: 

” It is likewiſe doubred; / whecher'the Admiral hath rhe fole 

ower of judzing Crimes cammitted at Sea, or if the Juſtices 

hF#ve a cumulative juri{diftion with them , and may preveenz 
and th the jnſtices have a cumulative juriſdiQion is clear, 
tor] find, *thatin .Amzs 1613, the Juſtices did hang one 
Fohn Davidſor , and Fohn Lowes Engliſh Pirats, and in Aw- 
0, 1610, they hanged Peter Love, John Cock and others. 
Likewiſe, Engliſh Pirats, *which laſt were hanged, upon their, 
own 


LY 


ons, as Vagabbngs are and thewho is an equal enemy toll 
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own-confeſſions!'emitted before-the.Privy Council, and all oF 
them were fariged within: Flood-mark, , Lhave likewiſe ſeen 
the Juſtices- Advocat:Cauſes: from the: Admiral Court, bus 
whether the; Admirals ſentence in-Criminals can be reduced by. 
the Criminal Court, as their ſentences in Ciyils can be reduced - 
betore the Seflion, Iwill aordetermiae, .” | | 


- TITLE *- 


' The Juriſdition of the Com _ 


miſlars in Criminals, 


1; The Furiſdition of Church-men,” E- 


2: Our Commiſiars are Fudges compeent to verbal injuries, : | 

3. How far they are Fudges competent to bmprobations, - 

$1 Hurch-men are diſcharged to fit” Judges'in Crimes, 

9 i273: rt Do -q | WW 
?” K.4 and the Canonsof rhe Greek :Church' give them; 

wiki 3" avartaxrnr.* * 4 Þ{oodleſs Furiſdittion , upon whicty 

229the,” the' Law gives them, 'audzentiam, ſed non juriſdicti- 
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ion,” &e. 
Ain from 'yorting in criminal Proceſſes  browglic-inzorhe 


a5 tneer Church-men', -and ſo might precend:co# voice, upoy 
thatarrownt,* 2-425 77 | 


11, The Commiſſuvarethe Biſhops Officials - end fokavs. | 


leaſt criminal Juciſdicios ot all other Courts, bur yer chey 


are Judges competent to verbal injuries, which are by the - 


Law accounted crimes : and the reaſon why they are the only 
Judges competent to this crime, is, becauſe char Court a8 
being an Ecclefiaſtick Court, & curis chriſtianitatis, Tonk. 
ders theſe verbal Injuries as Scandals, and (@ they are allow- 
| ed, not only to puniſh the ſame with Pecuniary Mul&s , but 
with Church Cenſures, ſuch as to make che offender Rand 
at the Church Doors co expiat a Slander: though ic was a+ 
ledged, that the infliting of, ſuch puniſhmencs, was only 
Proper to Kirk Seflidas , the x5, of February 166g, Bur 
though they be-che only Judges competent ro'vetbal Inju- 


ries, where they are gals z yet in, verbal Injuries done. 


£0 perſons of qualicy,which are called inLaw, ſcandals magne 
#8, the Council ſuſtains ic ſelt Judge competence; the King 
being as the Author, to the Protector of all the priviled 

.of the Peerage; and in verbal Injuries likewiſe done *ro Mas 
_ giſtracs, the Council are alſo Judges, Magiftrats repreſent- 


| 10g the King , and being bis Inſtruments ig the Govern, - 


MENL, ; TR 
W hen verbal Injuries aredofie by Members of a Ceurrto 
one another, thar Court is likewiſe Judge competent, Al 
Courts ( how inferiour ſoever ) having an innat Power to 
_chaſiſeits pwn Members,- and to preſerye the eſt ers 
i-ſelfz and therefore , if any firanger who hasa Proceſs j db 
ending before any other Court, as the Seſſion, 'Shdriff, hu, 
donbuſecoucumeliouſly chird Party, though no Mew 
ber-. yet theſe 27" ourts may puniſh the lame, if the 


« 
* 


i0ju- 


ew, tt, -C3e Bpiſtop, andicnt,  Wich us theſe Biſhopsut« 
Parliament, rhoueh' there they ic as) Hericors , rather they 


fn Gre A OY, eats we ow As _ 


yy dp guguſ{( ud = ue 


« AZ 


ry be done in face of Judgement, and if it be- done'toany 
Tnferiour Judge extrajudicially , that Judge if he bein the 
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actual exerciſe ot his Office, he may likewiſe puniſh the ſame, 
except the offender. be a Member of the Colledge of Juſtice, 
for in that caſe the Jndge extrajudicially injured , muſt com- 


-plain to the Lords, but cannot impriſon them ſummarly , be-. 
. cauſe, it this were allowed, theſe Members might be abſtraft- 


ed from ſerving the Liedges, as an Advocat when he is te 


-plead a Cauſe, or a Clerk when he is to give outa Decreet - 


and this laſt has been frequently ſo decided, 
Though verbal Injuries amounting to Scandals , are only 
t0 be puniſhed by the Commiſſars, yet where they have no-+ 


thing in them of Scandal , bnt are rather refleions upon the 


Honour of the. party injured, as to call a Gentle-man a Pup- 
py,oran Aſs, it may be the Privy Council,and not the Com- 


miſlars are Judges competent, 


The Commiſſars are alſo Judges competent to Adultery, in 


ſo far as concerns Divorce, wid, tit. adulterii, > 


III, How far theCommidars, andInferiour Judges, are Judges 


.competenc to the improving of Writs, and declaring then 


talſe , has been variouſly decided; but they may be reduced 
co theſe concluſions, T1, No Infetiour Judge is competent, 


20 try the falſhood of Writs , by the indirect manger of impro» . 


bation, that is to ſay , by preſumptions , for that way of tiy- 
al being in effet , nobilrs officii , is only competent to the 


Lords ot'the Seffion, 2, Commiſſars , and other Inferiour 


Judges, are only competent to improbations,, even” where 
the direct manner is extant, if improbation be propon'd by 
way of exception, or reply; for then the tryal of Falſhood 
talls in neceſſarily as a part of the Proceſs-, and without this 


were allowed to theſe Inferiour Judges , they could proceed 


in nocaſe; for if a purſuit were intented before them , upon a 
Bond, they behoved to fiſt , if the Bond were alledged to be 


fallez orto ſtop, it the defender ſhould offer to improve the 


Fit EXECcNl, 
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execution of the Summends - but yer they-are not competent, 
by way.of Action, even where che dire& manner is extant : 
29 was decided the laſt of November 1630. Williamſon contra 
Cſbney; 34 1t the Commillar, or other Interiour Judge, 
pronounce. once a.Decreec, he cannor- thereafter reduce his. 
own Decreet+,_ as having proceeded upon falſe executions, 
thbugh the executions were given by his own Officer , ſince 
they are only Judges competent to \uch forgeries , #nciden- 
;6r - bur. after ſentence, they. are /#n4 ; as was found the 
29. of Fanuary 1677, Cowan, contrathe Commiſfar of Gliſ- 
gore. Phiſcal ,.- and agcording to theſe - conclufions , the 


ate inſteuQiovs given- to the: Commiſſars , are to be inter-| 


preted, . 


1 


(401). 
TITLE XI. 


The'] urisdiction of Repalitics 


« 


6, 


7. 


9. 


The Origine of Regalities, ; 

They are accounted Inferiour Fudicaturs, | | 

why the Heritor of a-Regality, is called a Lord of Reg «- 
lity, | | | 

Whether His Majeſty may ered Regalities within the bounds 
of Heritable Furiſdittions, 


*They cannot repledze in caſe of Treaſon , nor from Fuſtice 


AITS, 
The difference betwixt Eccleſiaſtick and -Laick Regalities, 
and from whom they may repleage, 
The form of a Repledeiation, | 
Regalities muſt have a Burgh of Regality., and to what that 
Burgh s tyed, 
The effects of a Lord of Regalities power, 


I. BY the Feudal Law (to which Regalities owe their 


origine.) alia erant regalia, alia erant feuda regalem 


digmitatem habentia , which is the ſame difference in our Law, 

betwixt Rrgalia, and Regalities, Regalia, are ſuch privi- 

ledges as immediatly belong to the Crown , and donotori- 
Ff 


f 2 _ ginally 


"SY 
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gina]ly belong to , nor.can-be.communicat by-any-elſe ; ſuch- f 


as.to-Coin Money, to open: Mines of Silyer, Gold, &;, 


But:Regalities are Fews which aregranted by. the King toa: | 
_ Subjet, they have as large a JuriſdiRtion, as the Sheriffs:have- } 

- in_Civils., or the Juſtices incriminals z the habi/is modac;: | 
ol granting which Rights,. is by.Signator , wherupon a Char- 


ter follows, which paſles the great Seal.” 


IT,: Regalities are accounted interiour Jugicaturs, cep,-76, 
quon, attach,: by which it 4s Statute , that no inferiou!. Judge: | 


thall judge the Pieys of the Crown: and Regalities are ex; 


preſly, numbered amongſt inferiour Coutts, C42, 173, Pal, |] 


13.: KiFa, 6-' By which ir is likewiſe Statute ,. that he who, 
ſtzikes any perſon., in preſence of the Juſtices , ſhall incur 

the pain of death z but he who ſtrikes any betore the She 
riffs, Lords of Regality-,- or other interiour Jadge , ſhall on-- 
Iy pay a haadred Ponnds $5 bur chough chey be.accounted in- 


! 


C—_ 


teriour Judges , when compared with the Juſtices , or Com» F 


mijſftoners of Jaſticiary, yer-they have greater power in the way. 
of their procedor, and.in the proportioning of their fines, ghen: 
Sherifts, or other infertour Judges have . for they may fige:] 
1n.3 hundreth. Pounds,. though Sheriffs and others cannot, a. 


was found the 30 of Fanwary 1663, Stewart againſt -Bogle, | 
. And generally they have the ſame power:, and the ſame al | 


lowance with the Juſtices, except when an expreſs Law maks-| 
2 difference berwixce them, © | | 
The43..A4#, 11, Parl. K, Fa; 2, appoints that no Re- 
galities ſhould begranted , withoutdeliverance of Parliament; 
which nullity , of old , could not have .been received, opt: 
exceptions, if it was clad with poſſeſſion, Hadd. 1610, and: 


they. were ſtillfubje ro; Revocation by the King , _ if they: K 


were otherwiſe granted ; as may be ſcen-by the Revocation, 
2633, and all preceding. = Hs | 
© T1. : Hein whoſe fayonts the-Regality-is granted , is ſill 
called the Lqrd: of. Regaliry,, though he be ——_— but a | 
; | . 210 
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Burronz thereaſonof which, I rake to be, becauſe by the 
Feudal Law , tris erant tantums feudz: regalem dignitatem bas 


| dentia, &. quibus: inetat; jurifdidt1o: regalis, vis, Dacatus, 


AM archionatus , & Comiratns ,.and by the ſame-reaſon it is, 
that no Lands can be comprehended under this juriſdiionþy 
our Law, but ſuchas belong to-him , in whole favours that 
juri(dition was granted ,- either in -Property , or Superiort- 
ty ; + and therefore itwas found, that-His Majeſties Palaces, - 
(though {itnated inBurghs of Regality, ) were in Law no part 
of the Regality;, bur off the Royalty , and that ſuch as lived 
in theſe Palaces ; could nor be cited at the Head Burgh of the 
Regality-, but :at the Head Burgh of the Shire , the 


| 12, Of Fanuary 1662, L, Carnegie: againftthe Lord Cran-: 


burn, . 

I V. Whether His Maje#y mayere@ Regalicies within the 

_ - bounds of Hericable Sheriff-ſhips , is controverted with usy; - 
and it he may ,. certainly he may thereby evacuat the Office of 
Sheriff-ſhips , . thongh bought with real Money , which is. - 
hard, -And-yet the Exchequer paſt a Signator of Drumlan- 
rigs, albeit Niddiſdale, within the bounds of which Sheriff--- 
ſhip it is erected , be an Hericable Sheriff-ſhip, and the like © 
decifion/is related by Hop, M,'h. 8, and the reaſon ſeemsto' | 
be, that His Majeſty by granting an Heritable'Sheriff-ſhip.al- 

* ters not its natures andithe nature of a Sherift-thip , 1s, *thar 
His Majefy 1s.not thereby diveſted of Juriſdiction , andthe * 
Sheriff appointed, being but His Majefties Deput , his Crea- - 
tion cannot hinder His Majefty to erelt a new -Juriſdiftion + 
within its bounds, as he may ere a Burgh+royal therein, -or 
a Juſticiary, &c.. When Lands are diſpon'd in Conjun@- 


fee, the Heritor retains. ſtill the Office ot-Regality ,- Hop, - 


hoe, tit,” v7.7 | 
V. Alveit it be regularly true, that Lords of Regality © 

tave-the ſame juriſdiction with His Mejeſtres Juſtices -* - yeE | 

this rule ſaffers two. exceptions; 2,+1athe caſe of -Treaſon; 
KD ; c9: 2 
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to which the juſtices are only judges egimpetent, and that nor 
ouly:where the Trea{onlibefied , + amounts tothecrime of 
Perdaelliony © buteven in Statutory Treaſons , ſuch as firing 
of Coal-heughs, thettiinImded men,:&c. And/ſomeLaw- 
 yersare likewiſe of opinion , : that theſe crimes which are de- 
clared 'eo-be the four Points of the Crown, w4z, Robbs 
ty , Murder, Fire-raifing, and:Raviſhing'ot Women, ſhonld 
not be liable co their juriſdiction, which opinion is founded 
upon the 2, cp, leg, Malcolm, 2, By which iris 'Stature, 
that all Robbers, :Forcers of 'Women , 'Murderersof Men, 


and Burners of Houſes , {hall anſwer. betore the Kings Juſtici- 


arz and are therefore called Pleys ot the-Crown,. :And by 
. the 14, cap. Stat, lex, -2.. it is ordained ;-that in all che 
Courts ot Biſhops, Abbots, and the Lords wharſomever, 


theſe four Pleys-ſhall be reſerved from :cheir Court, to the 


Kings own Court, becauſe they belong to-the Crown: 
which is. confirmed by the 76. cap. quon, Attach,, Likeas Skeey 
de verb; ſigntf. Upon the Word Placitem, is clear, that 


theſe-four Pleys of the Crown , belong only-to the Crowns | 
juriſdition, or Juſtice-general, -in the ſame manner with, 


Treaſon he-there likewiſe obſerves, that they are called placs- 
754, from the French Word placitare, which ſignifies Litie 
gare, as Mollinews,obſerves, Sup. cur, Parl. parti, Primo cap. 
Sexto : And-yet de fafo, Lords of Regality do ordinarly 
judge upon theſe.crimes without any Commiſſion, AndT 
find thatthe as, of Faly , Brown is aſſoilzied trom a_purſuic 


of Fire-raifing., becauſe he:had -been fo:merly purſued before. 


the Marqueſs. of Hamilton , and afloilzied, ' Attions of De- 
forcement alſo, in-my opinion, being imented before the Ju- 
ſices, cannot be repledged, for the Kings Meſſenger [being 
then Deforced, it is not fit that His Majeffy ſhould be ob- 
lieged to: ſeek juſtice from. inferiour Judges., wher@ His Off» 
cers of State cannot attend to purſue , and cap, 27. /. 4, Reg. 
Maj. it is aid , that .ad (olam.curiam Regispertinet FR 

c 
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. | thentheBailie , or Stewart of the Regality, ſh 


R 
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de namo wetito , and this the Juſtices ſuſtain'd, the 5 ns; 
Nvuvember 1675, in thecaſe of Wil/am Crighton, though the 
debate was not allow'd to be booked... 
The 2; exception is, thac no Bailie of Regality can repledge 


from: Juſtice Airs, A329, Parl, 11: F4, 6; which was like- 


wiſe Statute formerly, by the 26, 4, F4, 2. Parl, 6. Bur 
in this caſe , the Bailie of Regalicy-may fit with the Juſtice- 
general, yet ſeing the forſatd; 47 of the rr, Parl. King, F4, 6 
allowes only no Repledgiagion'to be from Juſtice Airs, hold- 
en by the Joſtice-genera}, it may be doubted, if when Juſtices” 
Airs are holden by the Juſtice Depurs , or others , by vertue 
of particular 'Commiſhons, there may nor be Repledgiation: 
allowed in that cafe ; burI think there cannot , ſeing the 4&7 
of Parl, Fa, 2. is general: and Skeen.remarks this as a privie 
ledge of the Juſtice Air, qua tals”. | 

VI. Regalicies are divided with us,inEccleſiaſtick,andLaick, 
Ecclefiaſtick- Regilities were ſuch , as were erected in favours 


'of Biſhops, Abbots, &c, And there are but very few Ab- 
þ. . bacies in Scotland which were not erected in Regalities's - and 


when theſe were annexed to the Crown , by the foreſaid 29,/ 
A#; Parl, 11,K.F4.6., Itisdeclared , thar the Bailie, or- 
Stewart of the Regality ſha!l have the fame power he had be- 
fore to Repledge, from -the Sheriff, or Juſtice-general ;- in. 
caſe he have prevenred the Juſtice-general , by apprehending,; 
or-citing the Perſon, before he be' apprehended, or cited by: 
the Juſtice; but; if the Juſtice have prevented , as faid is.” 
111 not haye 
ower to Repledge, but he may fit with the Juſtice-general, 
if he pleaſes : ſo thar in effect, by this a&, there is difference 
berwixt Eeclefiaſtick and Laick Regaliries z' rhat'in Laick- 
Regalities,- rhere is a Right of Replecging til ,! as ſaid is; 
wheras Eccteſtaſtick Regaliries have nor this priviiedge,” ex- 
cept they preveen the Juſtices z bur otherwiſe, the Bailie of 
Regality -may only fit-with them. Which difference ſeems' 
ro - 


” jeg X 
5% 
; », 


1596, - And thus Mr, Fohs Preſtoun , then 'Depute ta F 


: Regality of Mio, was not allowed to Repledge ,butro | 
ſit wich the Juſtices, in the cryal of ſome Witches , upon. the 'þ 


29;:0f. Fuly 1661, The reaſon of this difference was , thag 


the Regalities having been only granted, in fayours of the Re, _ 


ligious Hooſes which were ſuppreſt, The Regalities becamg 
extinguiſher with them, and His Majeſty baving, ex gr atin, 


. only reagwed their Offices to the Lords of Ereion, :he 


thought.char they were abundantly gratified ,, by.this.new 
conceſſion, withour allowing them the power -to exclude his, 
own Juſtices, -in caſe of prevention; and this:was alſo a tas. 
vour to,the Liedges , in not troubling them.with two Caunrty,, 


Nor were the Lords of Regality muchprejudged; for by this: | - 
ſame Act, they retaiathe whole right-co-the Eſcheats , and | 


Fines, even of theſe who are condemned by: the Juſtices; 


And therefore the Lords found , that the Lotd of Regality; | 
had right to the Eſchears of. ſuch as were condemned by the; | 
Juſtices , .or. Juſtices of Peace, the 22, of Fuly 1664. Eliz4e, |- 
beth Sutherland contra Conradee : ſo that this holds not wi 4 


where the Juſtices ſit with the Lord-ot Re 


not inthat caſe,; he ought not tq gerttheſe Caſualities, which 


are the reward due totheſe who, do. juſtice, and the Lord ot | 


Regalicy has himſelf ooly..co blange , who did nor either pre- 
-veen , -or repledge,. . . ; x4 | | het 

. Bailies of Regalities-may likewiſe repledge from the Kings 
Lieytencnt «; as ,wastound the 19, of 4aguſt 1596, , Anda 
is clear by. the forelaid Adt ot Annexation: and likewiſe from 
any,Commilſoners appointed by the Council, as was tound/in 
2445.,2568;. And from the Juſtices of Peace, in Riots, . and 
'Bloods:as was found by cheLords.otSefſion,Fuly 1641 7.chough 

t ne 


ealityz but likewiſe | 
-wherethe Juſtices condemn.without the others concoutſes and | 
_ + yet it. may beurged, that fince.the Lord,of,Regality ſerves | 
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rode acknowledged in the debate, at His Majeſties Advocas ; 
inſtance, againſt (everal Fore-ſtallets, upon the 26. of Zang | 
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| low.” Fnd yer dy-c, 17, 
| ifince- they mighy have” tnade'theit applicationao the +Lord 


| either the-party himſelf, - who hath the powerofrepledging, 
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1 nat Regiſter, 


| inftru@tharhe hath a Regality - and'it appears ic ſhould, ſince 
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+ rcheſe canſes- being of ſmall moment-, 'anid- requiring fommar 
and unexperiſivg cognitions, ſeem to requireeafier, and leſs 
' -(olemn tryals in the procedor ,\ then repledgiations will al- 
. de appel,,  Tfind that licebat in 
remimins appellare; -nor can the parties injured-complain, 


y 


| of Regality + © Nor-ſhould-their-errour-prejadge his /jurif- 
«dition; MW | | 
_#VHI, The manner 6f repledgiation from any Court, is; thac 


of fomeother having a-Procurator from him , : compears and 
produces his" Charter of EreRion-z. for the produRtien of the 


| [ſomerimes without production of the Charter, 'repledgiation 
| "will be {uſtiin'd'+ becauſe ic is gotour that the repledger hath a 
liey's as in *the Duke of Texxox caſe, '1637,. Asialſo, 

tion will-be ſuſtain'd , upon produRionof the crimi- 
bearing, 'that ic was. formerly ſuftain'd to the 
| -fameperſons, My F668, Ardacapleagainftthe Commiſſi» 
-: -0ners of the Hiph-lands-- Yet it may-be doubred, whether'the 
 produRion of &Lord of Regalities retour, will be ſufficient'to 


| :aretour's a-ſeatence,, and ſo is a ſufficienct-inſtraion,, ill ic 
bereduced, + | | wb | 
_ He whooffers to repledge, muſt find Caution of Culrach to 

| dojuſtice., within'year:and day , upon the-perſon whom he 

repledgesz andit the Judge'to whom he's reptedged, doth 
not-juſtice within year and 'day, he #5nes his Court ('as'we 

| call it) for pearand day , and the Cwlrach ( forſfothe Cau« 
tioner :is called) who hath , 'upon his'becoming Cautionen, 
borrowed the Defender, is in an unlaw-, and the Judge from-;:.- 

' whom he" was borrowed , or repledged , may proceed to do*=;; | 
juſtice, as formerly: $Skeen, dewverb, (is, The Paniiel like- 
wiſe, who isrepledged, muſt find Caution for his oivn ap> 

Gee | pearance 


a-thecrimes laid cokis charge, the-16;0t Muy 4598, Patrick; | ' w 
Mckalle, againk the Regality ol Zewwox. . ' .; ,4'V 
Nq: peridiican berepledged , except he be.preſenc ar the'-F. > tl 
Coutt; from:which heisdelned to be zep! ed :.: fora par. Þ -0 
ti; Who.is abſant,,. cannor find. Caucioa.co liſt himfelt belongs | 
the Court.;-to' which-heyis repledged- 4; - as wag tound-inthe;. | 't3 
caſe of Armſtrong , who being purſued for murdering. ſom. | - 


a 
it 
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mylaciveuriſdition with.their Regatity; as was- found thei: : *2 
24, 0t Fannary 1668, berwixt,the Bajlie of Killimare, and?/F $ 
1 

1 

; 


the Burgh thereof, This Burghis ablidg'd ro maintaina ſuia'F | 
figent Prilon.,., not only for Criminals. but for Debitors «yts | 
the 273, AG#,n4S.,281l; Fa; 6; Andall Captions bearnhe:- | 
Letters, to be.direct to Bailies of Regalities , &5;; Ands | 


” 


yet by.that A&, theſe. Burghs ſegm-only+ro be oblidg'd to. | 
intertain Priſoners > where: there-are: Provoſt... Bailies ;'agd)'Þ i 
Common-good.s-.Net«.that..theſe words of that, AG ys 
the Sheriff .48 Stewarti.and: Bailjes Megebivie y are 1M prints: 
«<4; {or the word, ro. ſbould be or, The . Lords likewiſe decided; 
thas againſt qhe..Bailies of Regalicies., the 7, of F#ly 1668: | - 
 Hariltoun contra Celeader..: Jorhia Pugh all.Courcs muſt be..} : 
holden, Yes defenders are oblidg'd to-compear at- any others. | * 
place within;the Regality,-toavhich they were expreflyccit-- | - 
<= Ares oblerretin acale >. the 3 6,.0t GM Arch. 1623: . 
Or 
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+ &- Or, if he Lord of Regyity was in uſe to hold-his Cont elſe 
7 | - where , are C time,” without" ineerrptien, | the 
| * Vaſſals, orany other Defender, '5s -oblidg'd roiappear thereac, 
{+ + thonghrie benotthe placedefign'd, inthe CharterbbEredti- | 
+ -08,- 2 Had. obſerves, December 1624,  Andil the party, 
CF -whois defied. tobe Repledged,. dwelt within: the Regali- 
'F ty, therimeof the committing of the Crime, the Repledgi- 
| con will be ſiſtain'd:, -thoughat the time of hisbeing accu- 
| fed, he be'removed: without the Regality : as was found, 
7} *the 21, of *Nevember: 1632, 'M1 the caſe of one: Weems, 
+ | :wha«was defired to be Repledged-, 'r0* the Regality of 
"7 ' +Methwen, IS: 

4 _ ' Lordsat Regatity are oblidged to hold Juſtice-Courts twice 
2] -a Year ,-3, Park,” K, Fa, 2, At. and'it thty be negligent 
in caufingreft and.ſtolen Goods | be reſtored, che-Sheriff 
| +may fulfii.cheirphace, A&@ tr, Perl; 15, Fa'2, And when 
_EreRions fall into theKings hand-, the Inhabirants there- 
+ of may: be juſtified, id ef, "judged by©the Juſtices, 47 
#. 26, Par,” 6, K.,F.6 but this AR can only take place, tilt a 
JÞ 'Sreware:, or Bailie be appointed, 'For -Zegulariter., the 
# | Kings own Stewarts of 'Regalities may repledge from-the 


juſtices; - s | 3 
|  A.Lord of Regality: cafnor' fir-himſelf imhis own *Conre, 
| but muſt adminiſter-by@ Bailie', who is ſometimes admitted 
.;| by a fimple Commiſhon:, during his lifez . or ethetwiſe he 
4 isadmitted tobe Heritable Bailies* which Right paſſes by In- 
"| fettmenty burthis Bailie isin Lands belonging ro the King, 
| and:isproperly- all 'a-the Stewart of the Regality though 
| -ſomertimesthe Kings Deputs:in Regalitics', :are1ikewiſecall'd 
+ | - 'Bailies, asin the 5; 483, Parl/K Fiz oo: 

| I X;-Lords-of Repality (cannor cite . Witnefſes, withone ' 
ry | heir own jrifdiction, buy they muſt have Letters of Supple- 
-. | - mentfor:chur*Officez - though generally cthey'may! proceed 
; . | "in rhe ſameway <har-the: Juſtice. Getieral 'dorh', bur they 
; Ggg 2 "may . 


4'0. The Juriſdiffioof of Regalitier, &c. 4 ; 


rayexa®Cantion to enteras Law-will, ' from the defenders? TS 
after ſencence - gion as was found the 9, of 0fober 166%; | 


berewixt M Ko! F 


Fohn Prefonn , and" Mr. Fohn Pape-, which |. 
ſeems to be a greater priviledge then'the Juſtices have, who. } 
cannor preſently exa& Caution: of any perſon, for payingan, 


bs 
f 
iq 


o 
* 


unlaw., but catonly raiſe Letters of Horning uponthe Act of |} 


Adjourgal. 


The Lords of Regalities havetightto the fingle Eſchearof } 
rebels; living within-their juriſdition; as alſo to the-Eſcheaty. F 
ot.-all perſons , condemned for crimes , committed by the [ns. | 
kahjirants within. their juriſdiQion, albeit condemned bythe. | 
Jaſtices : from which general rule , Hope in. his lefſer Pra. | 
&iqbes , excepts only+ the caſe of: Treaſon z bur-it may bes | 


doubted , whether exception may not -be- likewiſe made: : 


of -2}l-othes Pleys of the Crowa ,. ſeeing the- Lord of Re. ] 
gality/is no more \Jucge competent, to.rheſe, then he is-to. Þ 


TFreafon-. 


I was once conſulted , whether-a Lord of- Regality migh : : 


: 


= 


place a Gallows upon any-part of his Vaſſals Land, lying with. 


in his Regality ? : and at firſt:ic ſeem'd that he mighe - for, 
»n1qzaque gleba ſervit +- and what was-lawiul in ſome pars} 
was, where there is no reſtriction lawtul in any part: burif; 


there'was-a former place fix'& upon-by cuſtome , I think che- 


Lord:of Regality:could not.alter the ſame,. 2, If there were: | 


2n9-apparene defign of affronting .the Vaſlal,, 1 believe he- 


could not-uſe this priviledge z as'it he..did offer ta place the: | 


Gallows, at his: Vaſſals Gate ,: or at hisGarden-door, or any: 


sti:jure [wo , itadds;  medo hoc yon faciat proncipaliter in amu-- 
latjonem alteritigr 3.:Evenin other places , there is ſome' mige. 
deramen &-decoruwer , to be. obſerved::” and I doube nor; [but 


ſach places *.for 5 where the Law ſayes , that Neri 


perſon tg chooſe an; ingifferent;place ; - ſoroveniin theſe ſer--| 


_ vidudes!, vjinoquegen glebs fetvit'3 | has eccipiendure oft ti-- 


wilzter: 


% 


p iHonof Sheriff in pCntninah., 4a E : 


_ wither (layes the Law) &.non judaice :- for ifa man-ſhould. 


at:mea ſervitude ofa way tomy houſe through. any-part of. 
L fiwgr ound, yet I could not compel him to throw. down his: 


Nena or to- ſuffer me to pil o thorrow his Corns, if. 


| -thete were, or mightbe another p inte chongh ls itavere- 
not-ſo oct}. 
- —_ — — _—_ "REI rm Grernny ——— —— 
TITLE XIE. 
ho "Thi Juriſdiaion of Sheriffs- - 
in Criminals... 
FE _ "The origine of this office, and how it 4s conueyed iy Scot- 


land, . 
2 He:is:the chief preſerwer of the peace, anidl ſo may ronmvocat” 
47 3h the Liedges, apprehend ſagers of: Maſe, falſe; 
. Conners, &c, 


£6 "Sp He eo Fudge fo the four Pleys of the < Crows... | to A 


hs: .The.way of procedure before the- Sheriffs.,- THAT, 


| 15 6- barber be may jndge where. no privat part) cnpn ' Is 
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6. He ſtuld attend the Puſtite Aives, 
7. How he is to be puniſhed” if heaganſgrefs in his office ? 


rias, and called Satrapiam a Shire, that 1s to ay, a SeRtion or: 
diviſion of Land, from the-word Shire, which fi 


&ed inSherifdomes ' by particular Atsot+Parliament, yet by 


- an unprinted Act in Anno 1504,' It is declared that His Maje- 1 


- ſty may ere, unire, or divide Sherifdoms without conſent-of 


Parliament: And though his' Majeſty ere a Burgh-royal, 1 
. or Barrony within the Sherifdome, -yet they ſtill continue ro: 
be.under the Juriſdiction of the Sheriff, and they have a cumy-+ 


lative Juriſdition withhim 4 but not privative ot him, Shes 


- riffs in Scorlawd, are either during lite,and then the office paſſes 
. by a fignatour, and paſſes thegreat Sea), or otherwiſe it is con} 


"*s, 
5 


-Llurtdur;in the-League made with GuntheraKing Of Dry 
mark, divided England, in Satrapias, centurias,: Of decus; 


gnifies to cur, ||. 
ſo that a Sheritdom is a Juriſgiction within the bounds of a par« * 
ricular limited Countrey : 4r is called in our: Latine ſtile, vice } 
. comitatizs and though moſt of the Shites in Scotland be ere-! 


- ferred as an heretable right ,-quos4ſe, - though it be tranſmit-. 


-Ted in the ſame way and manner with". other heretable rights, 
.yet becaule it is werwm jus incorporenm, it requires no (caſing, 


' butalbeic all cheſe herecable offices wereupon good reaſans dil 


. charged by, the-44 4# 11.Parl..X, F.'6, ſeing induſtria perſo- 
= Mſpicter in judice; Andalbeit,K. F.,'6, and'King Charles 
- Cie 


ed by Noble-menaadothers, | 
. "LI; The Sherifts of:Sror{ang, have a-Civil and Criminal Ju- 
riſdiftion,« bur-the laſt of theſe, is that which we ate only to 
. conſider avpecultar to this Treatiſe, | 08.0%. oY 
. :The Sheriff is in effect the ſupreme Juſtice of peace, -to 
.-wlon ismainly eatruſted by the Law, -the ſecuring of the qui- 
W 6 T 


et, 


rſt, did defign to buy in all the hererable Sheritſhips, and: 
bought in many, yet there.are-many ot them to this.day injoy-: | 


b, 


" oO > 
3 

7 wo, 

OF 

4 


es, 


— 
2 2 
_ A 
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es, and: tranquilicy of that partof the Kingdom which is fub- 
je& to. his Juriſdiftionz and therefore though no otherperſon 
be allowed to ride with gatherings of the Liedges, yet the She- 
riffs is , . nor-can hebe purſued fer a conyocarion upon that 
account g ſejng he may conrocart at his pleaſure for repreſſing 


' of tumulcs, and upon many other accounts; as was tound in 


Febraary 1664 betwixtthe Earl of Seeferth, and the Laird of 


|. Ballingewn, tor it doth belong co-hisoffice, codiſcharge all 


convocations of the Liedges, and if they retuſe, he ſhould con- 
tigue his Court, andadvertiſe the King, K-Fa, 3, Part, 14.- 
At. 104, p | | 
.  Albeit, 6» civilibus, . neither the Sheriff, * nor Barrons, can 


hold Courts zw-feriet,or cloſe, time.of vacance, Yet in Crimi- 


nals he miy holdCourts during the time ofvacance quia Peticus 


' lumeſt in mota,as is obſerved by Hadaingtoun,the 19, Fannary, - 


1623, _ And Sheriffs has not power to exa& caution trom a: 
Maletacor to underly the Law, ' for he :cannot proceed except : 
either the defender be cited, or, depreben(us inflagranti crimi- - 
ne,25, Mart, 1623, 

The Sheriff is Judge competent to the crime of Witchecrafc, - 


'$ Quen Mary her 9. Farl, Act. 37, albeit depraxi,:none uſed t>-- 


jadge Wirch-crafr, but the Juſtices, or ſuch as have partri- - 
cular commithon from the Council, They thould apprehent- 

the ſayers-and hearers of Mafle, 4&5, Pa, 1, K;*F.6,” And--: 
the ſtrikers of falſe Coyn, - F, 3, Pa, 3. cop: 18; burithey are 
not allowed by the Law expreſly to proceed in either of theſe : - 
caſes z from which ic may be arguedthat they -are nat Judges + 


. competent thereto, tor elſe the Law had expteſlyallowed- 


them the ſame,.( & —_— wninus eft exclufio alterins > } They: 
ſhauld-apprehend,, puniſh and banith Sorners, F, 2,8, 6, cap, 


22» Egyptians, F. 6, P.12; cp, 124, Idle-men, Fa, 1.7.3. 
+ Cap, 66, Shooters with fire- works, . Q, Mary, /Par;: 4. cap. 9, + 
Eave-ſtallers; -.F; 5. P. 4.-cap. 20, Tranſporters of Neatand © 
Sheep ,>and other Cattel, F 4, 6,247, 7. cap, 124.Fa.'6, 


Pare: 


914 Furiſtiflion of the' Sheriff in Criniindle. | 


Mar,aa2, cap, 129, Thedeſtroyers of Planting, 'X, F.-6, p,6 
T7 .$4+ z, : "IM 
!; 11, Sherifts may at any -time 'edndemn' for 'Blood-weits, 
Sur the penalty cannor exceed-fitty Pounds, 

TheSherift. nor . no other inferiour Judge, can Fudge the 
fourPleys ofthe Crown, viz, open Robbery, Fire- raiſing, 
and raviſhing :of Women, and:/Murder, Yer of old,” Sheti 
:Mmight-fit. upon$laughter;itthe committers were attacthewithin 
toutty dayes.thereatter , cap. 59, quon, attach, And Att $, 
Par, 6,F..1, Andit he be taken red.hand, the ſhould be exe 
.cute by the Sheriff within that Sun, ibid. And yet by-the v8 
AT, Parl, 3, K.F,4., Three Suns ate allowed conformt 
.theold Laws, . and if-che committer of-the Slaughter flee, 
the Steriff. ſhall acquaint -the next Sheriff, and-ſo from one 
Judge co another, until checommitcer be apprehended, and 
when :he.is taken , he is to be+ſenr back to :thart Sheiif 


-wherethecrime was committed, where juftice is-to be done up. | 


.on him, and ithe befound guilty of Fore-thought Fellony, h 
:ſhall dye, therefore A# 89, Par.6.F4.1, Ratified 4728, 3,P0, 


K, F«, 4, with this addition, tha it any herecable Sheriff omit | 


bis duty in proſecuting of this crime, atter this manner, he {hal 
loſe his heretable office for three years, bur it he have only 
that office for the time, he ſhall loſe it-during all thartime, 


From which Ads, itmay be.concluded, that the Sheriffs is not | 
.only Judge comperent to Slaughter, but to murder, and both | 


. "tothe one and to the other at any time, it he has either ap- 


prehended-the perſon, or has ex in contizenti, done-diligenc | 


or apprehendiag him, - but the Sheriffis noe Judge comperont 
co murder, thovugh.commitced within his juriſdition, except 
| ip either, of theſe cafes. 

IV. The way ef procedurebefore the Sheriff, is by an Aﬀſze, 
-and the Procurator-Fiskal is purſuer in place of His Majeſtie 
Adyocatz, Yet ſometimes the Sheriff, or Barron may condemt 
pon the Pannels confeſſion, without an Aſſize, mow. ob- 
_ ſave 


s 


4 


G , 


| 


ſerves, penult Fanuary 1622, but if the party bepreſenc,” the 
' Sheriff cannot.condemn him, as holden,” pro confeſſs., though 
he retuſe to deponz but eo caſu he muſt pur him co'the know- 
ledge of an Afſize, aswas found 2 4.” Fuly 1633.” Dickſon cone 
tre Halyday, And albeit a blood proven by conteſſion,may be 
puniſhed by an unlaw offitty pounds; yet when blood is puniſh. 
ed upon contumacious retulal to fwear, - the-unlaw cannot exe 
ceed ten pounds, 17, February 1624, | 

V, The Sheriff may purſue, when any perfon compears' ind 
infits with him inthe purſuite, | bur it che crime be purſued 
by way of indicement without the concutrence of any party, tlie 
Jaſtice'general, is only Judge competent thereto : Sketn 
verbs Sheriff, but that we 1s too general, and may admit of 
this diſtinction, vis, thar either theThiet is taken with fang, 
and then the Sheriff may proceed to judge him , though no 
privarpurſuer infiſt againſt him, Nor needs there three tangs 
for juſtifying that puzſuit , Albeit "Sheriffs now ntyer pro« 
ceed, but where three fangs are proved,Or elſe no tang is tound, 
& eocaſu, the Sheriff cannot judge the thiet , except there be 
a purſuire intenred at the inſtance ofa privat party, 

V I. The Sheriftſhould affiſtin all Juſtice Aires holden by 
the Juſtice General, or the Chamberlain, and ſhould produce 
the'verifications of all the Summonds which is made to' the 
! ny Air,and ſhould make prov:ftons at the Juſtice Air, and 

1is Clerks, which ſhould be allowed in the firſt end of his ac» 

comprs to the Exchequer, and he ſhould arreſt ſuch perſons as 
the Crowner cannot arreſt, and ſhoald thole an Aſſize upon 
thelaſt day of the Juſtice Air,anent the execution of his 6fhce, 
Fa, 3, Parl, 14.cap, 102, andit hebe' found culpable, the 
Tuftice General may remove him from his office ti!l ' the nexc 
Parliament, and put another in his place, to officiat in the in- 

terim, . St, Rob, Bruce, ex lib, Sconen, related by Skeen,ibid, 
but much of this is antiquated by cuſtome, for the T helaurer 
ſends along with the Juſtice Air, a perſon ipecially commiſſio- 
Ih hb nated 
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uſtice Clerk, . | 
_ VII; Ifthe Sheriff fail in his duty, he was puniſhed of old: 
by the lofle of his office during his lite, and impriſonment -dur-. 
ing His Majeſties plealure, .S*, David Cap, 13. & 69. butnow 
for.negligence in his office, he tines the: (ame for year and day, 
and is puniſhable in-his perlon,and goods, at his Majeſties plex. 
ſure; Fa, 2, Par, 14. cap. 37.. And yet the Lord Teſter, has. 
my ſuffered:rwo Thieves negligently to.eſcape, and his here-. 
table office.of Sheriffſhip, being upon that accompt taken from. 
him. by King: Fames- the fitth, that-Decreet :was reduced, 


for. it was found too {ſmall to infer the loſs of an heretable 


office, Stat. Seſſconts, pag. 34. which is obſerved by Hop, like. 
wiſe in his larger PraQtiques, _ 

It rhe Sheriff abſolutly .refuſe to do. Juſtice, he loſes like- 
wile his office, and is puniſhableat his Majeſtics pleaſure, but: 
if he do injuſtice, he loſes his office, if it be hererable, for-three- 
—_  butifi be not heretable, he loſes itduring the time 

e was to.enjoy. itformerly, and in both caſes he is puniſhable- 
arbitrary in his perſon, and is obliedged to retound the dams 
page 2nd intereſt ſuſtained by the patties lz{'d, X..F, 3;P. 5. 
cap. 26, but it he bribe, or give pattial counſel], he foretaulty 
his fame, honour anddignity, and is likewiſe puniſhable in his: 
perſon. and goods, K,F.5; Par, 7. cap.104.,. It the cafe be- 
difficu't, the Lords of Sefton will ſometimes Advocat the: 
cauſe trom-the Sheriff to the Juſtices, as in the caſe ot Thefts 
boot, purſued by Connaage, the Sheriff.deput of Inwverneſt 
againſt Mak:intoſb;” And ſometimes the Council will d:{charge 


the Sheriff to proceed without Advecating the Cauſe, it they: 
find either the caſe to be difficult, or the Sheriff. and his De- 


puts to be.{uſpeged, 


T1 TLE 
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nated by chem, who defrayes-the charges of the Juſtices and' P - 


Tan? 
TITLE X11. 


The Criminal Juriſdi&tion 
.of Barrons. 


1. In what caſes Barrons may judge, 
2, -TheClerk of that Court needs not be a Nottar , 
3, Whether he-may puniſh Theft , or Fire-raiſing, 


1, A Barron, in our Law, is generally underſtood to be 

*one who is-Intefr in any Lands, 'though not erected in 
a'Barrony;, in which ſenie he has no Juriſdition, bur only 
that hecan -unlaw his own Tennent for Blood commicted 
-upon his own ground , as was found the penalt of Fanuary 
1622, Fohnftoun againſt the Laird of Weſft-niſbit: but aBate 
ron properly , is he who is Infett with-power of Pit and Gal- 
lows, fofia & furca, 

A Barron Judges crimes in the ſame manner , as'they are 
judged by the Sheriff, and may like him proceed in time of va- 
cance ,. -to judge theſe crimes., to which he is otherwiſe com- 
perent. Burt it has been controverred whether Barrons have 
been Judges comperent to Proceſſes, tor penal Statutes; ſince 
the penalty there was to be applyed to che Kings Fisk , ind ſo 
ſhould be judged in his own Court: but the Lords found the 
3, Of February 1674, that they. were Judges compereric 

Hhh 2a co 


u8-The Criminal Furililion of Barrons, | 


tq penal Statutes , by .the conſtant cyſtome. of this Ne.. | 


tion,. 


Balfour cap, 63, obſerves, that in criminalibus , no perſon. 
below-the degree of,a Barron, may-fitupon Blood , am po. 
teſtes gladii eſt meri imperii qud nallo-modo delehavi poteſt,: exe, 
cept-there be an expreſs power given by the Soveraign tor that, 
effoQ,. as in thecale of Juſtices, . and-Sheriffs,. who have pos. 
er.to Deputy. and that power of Deputation.were uanneceſlzr,. 
if it were otherwiſe competent, 

FH... The.Clerks-of alt other Conrts muſt be Notars, but. 
che Clerk of a Barron Court needs not be a Nottar, and yet: 
the Degreect of a Barron for an ualaw will be (uſtain'q', found- 
ed upon a confeſſion, though the confeſſion be nor tubſcribs 
ed, as-is obſerved by -Durie., the perult of Fannary 1621; 
But by.an Af of Sederunt:, it isordain'd*, that no ſentenceof 
any Inferiour Court, for above an hundreth Pounds , ſhall be. 
ſuſRtain'd-, exceptit be otherwiſe warranted, then by the con, 
ſentof the Clerk, | 

Albeitby the75.4Parl,6,K,F a. 5. the Barrons Precepy 


as. Summonds before the Lerds, {and Coppies ſhohld be lett, 
and they indorſed upon 4 yet the 11, of Fuly 1634, Hay, 
againſt CA rh , it wasfound., that execntions.by a Barrons 
Officerare valid, though not 2iven in Writ, and that the ſame 
are probable by Witneſſes, SAD 

IH, A Barron having power, . may judge of Theft, if the 
Thief be taken in thevfang ,” quer, attach: cap. 100, -where it is. 
Statuted , that baro qui [ibertatem habet de fiuk ; & (ach, tol,. 
& theam. poſiunt judicare furem ſaſitum de aliquo furto manife- 
fto-:: ſicut hand. habband., & back beirend, - de praxi : Barrons 


wer.to.doſo * becauſe 3 - T,- The power of Pit and Gallows 
would import, the power'/of judging life and death.” 2, I 
| oh ene: 


Albeit ia civil *caſes , Barrons may appoime Bailies 4 yet; 


ww 4a a mw oia4© wo fotos a 2» io oi is JocT 


(for Sammonds in that Court is ſo called) ſhould beexecure, | 


do nat puniſh Slaughter; yet it may be urg'd, that rhey have. | 


yy A kk, * © treo tw tw ltl 9 
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the 77. cap; quon attach, omues Barrones quy habent furcam & © 
Foſs gm de latrocinio, de homir's occiflione habeant furcam ; id * 
eff curi4m; as the marginal note bears - and by the 13; cap, 
Lee, Mal, 2. It is Statute, that Maletators, who hold of 
Barrons, may be condemned attertheſame manner, that other - 
MalefaQors are, except in the four Pleys of the Crown, in - 
which , Barrons have no rower, .from which iemaybe very - 
clearly inferred, thatquoad,' other crimes they have”, nam - 
exceptio firmat regulam in non excepts, 3,” By thegr, A, 
Parl;1,F, 2, Iris Statute; ifa manbe ſlain inthe Barrony, ?. 
if the Barron be Inte!t wich ſuch freedom, he may proceed as” 
the Sheriff doth,.. And albeic Hope-in his larger PraRiques, ' 
obſerves, that theſe words of the A ( if he be Infeft with + 
ſuch freedom ) may receive various interpretations ; yet I ſee + 
no interpretation they can properly receive, except this, that 
theſe words are meant, .it he have the-Juriſdition proper and 
competent to a Barron., which is Pit and- Gallows, nam * 
werba generabia interpxetanda. ſunt ſecundum. ſubjeitam mates 
TI4, 

Albeic wilful Fire-raifing beone of the Pleys of the Crown, . 
yet. a Barron may cognofce upon , and puniſh the raiſers of - 
Fice raſhly , within Husband Towns in the Barrony,. F. 1,". 
Parl. 4, cap. 75, The words of which Statutes, are, it Pire- 
happen within Husband Towns of :Barronies, we Jeavethem : 
to. be puniſhed by their Lords , inlike manner, as Ba'liffs in+- 
Towns .do within Burgh ; .in which A& ,: by the word, ”. 
Lords,, are meant Barrons ; for they are in ſeveral Adts' 
of. Parliament.., called Lords of: their: own Land, or- Bar-' 
rony, 

A Barron may unlaw for abſence, for ten Pounds, 'but not 
above, and-.tor .blood ,. he may ualaw for fifty Pounds, but * 
nat above, .. | tb 
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(40) 
VITLE XIV. 
Of Juſtices of Peace. 


_ nm —— 


Ur Juſtices of peace, were called-[renarche, which ſigni» 
fies in the Greek, the keeper ot the peace, irenarche erat 
qui ad provinciarum tuiclam quietis ac pacis per ſingnla territe- 
714 facinnt ſhare concordiam, dicebantur etiam latruncalatores, 
ſen laironum expulſores, Their Office was co apprehend 


[Rebels and Thieves, whom. they could only examine, and | 


ſend coche Prefident oft -cthe Province, bur could not judge 
them themſelves; their office is more tully deſcribed, 7:6, 10, 
C. tit, 75, but to ſpeakproperly, /atrwnculatores, were our 
Conſtables called by the Greek Lawyers, **59d1axr@: 
Juſtices of peace, and Conſtables were once fully ſercled 
amongſt us by K. F, 6. but their office having fallen in ceſue- 
.tude, 
the 'S, ) 
By-chis Ae they are allowed to meet fonr times in the year, 
and-to adjudge of Servants fees, and of mending the high 
wayes, they have power to puniſh the cutters and deftroyers of 
Planting, green wood, layers of red and black Fiſhes, makers 
of moot-burn, keepers of Crooves, -wiltul Beggars, Egyprians 
and their receptors, Drunkards, prophaners of the Sabbath, 
as to all which-His Majeſty promiſes to give them amplecome 
miſſions: and to the end, their power -may not prejudge any 0- 
ther Court formerly erected, itis appointed by chat AR, 
that.fiiteen dayes ſhall expire after the committiog ot the faR, 


+ tor 


itwas revived by 38, CA@&, 1. .Parl, 1. Seff,K,Ch, 
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forwhich'the commitrer is to be conveened, Which interval 
isgiven tothe Judge competent to do diligence, and if he omit 
the ſame during that rime, then the Juſtices may judge the 
ſame, . and one Juſtice has power to bind the party complai- 
ne4 upon, .to-the'peace, . under ſuch pecunial Sums as he ſhall 
think fir, and thar either at the inſtance ota complainer, who 
ſhall give his oath chat he dreads harm or the Juſtice himſelf 
may <xad the ſum, though none complain, And it any perſon - 
being charged to make hisappearance before the Juſtice of 
peace ſhall retufe, ' it he be a landed man, whoſe rent exceeds - 
a thouſand Merks, or ten C halders of Viaual, then he ſhall 
inform any of his Majcſties Privy Council, or if hebe a mean- 
er perſon;, he may cauſe bring him by force before himſelf, . 
If the Sheriff, or Bailiff. condemn any perſon in blood-weit, 


'] or any other pain, but not proportionally to the offence, then 


_ the Juſtices ſhall inform the Privy Council, that they may 
take order therewith, bur if thete be no (atiſfaRtion made by 
the Sheriff or Bailiff to the party, the Juſtices may modify a - 
reaſonable (atisfaRtion, 

It the Sheriff or Bailiff do by colluſion, clear the Delin- 
quent of an Aſfize, the party once cleared is not to be further 
| queſtioned, but the Judges are tobe puniſhed by the Privy * 

Counci], 

The Juſtices of peaceare declared Judges competent to all- 
Ryots, and breaking of peace; if the committe:s be under the - 
degree of Noblemen, Prelats Councellors, and Senators of the + 
Colledgeot Juſtice, who may refer the Summonds to the par-' 
_ ties oath, it he be perſonally Summoned, and thereupon hold 
him as confeſt,” bur it the Summonds be not perſonally exe- 
cute, then the defender is to be ſummoned of new at his dwel- 
ling houſe, and theſe two citations at his dwel)ing houſe ſhall 
be equivalent to one that is perſonat * it the committers be 
above: the foreſaid quality, then the Juſtices, though they + 
Canoe : 
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cannot judge them, may:for preventing af Ryots, command & 
them co find: caution. for keeping ot the peace, andtocom, 
pear before the Privy Council, andthough they compear nor, 
yet whatever. breach they commit in the interim, ſhall be 
repute. as great a contravention , as if they had faund cav. | 
. fion : | At,che end. of every quarter Seffion, the Juſtices of | . 
| ors , are to ſend to. the Clerk of the Council, a Cars 
logue of all ſuch perſons, as they either -have.commitred, + or 
have under ſurety, with a ſhort abreviat of the cauſe thereof 
(..which is. that which the Civil Law-in- the-termer Titlecals 
franſmittere cum elogio) to the end; that the Council 
may determin betwixt. and the quarter Seſſion what ſhallbe 
done with them, a 


nd | 


: | $ TheJvriſdiction of the Juſtices, 


# V- Lid 
; / 
TITLE .X V 
4 by 31 8 ; 


-andof the ſeveralimployments 
:of the Officers of that 


1, Who were Fudges to crimes in Greece , 'and at Rome, 
'2, The juriſdiftion of the Fuſtice Court with'as, 


3. The power of the Fuſtice-general , and Fuſtice-deputs, 


4+ The office of Fuſtice-clerk, + 


5, What Adtions are peculiar to the Fuftice-court, 
6, The Macers , and Crowners of the Fuftice-conrt. ' 


WE A LL Nations have committed the cognition of crimes, 


A to thewiſeſt of their Judges, becauſe our lives are 
our greateſt concern, and if*the Judge erre there , his er- 
rour can ſeldom be repait'd, The Athenians had the Ares- 


_ "page for their Criminal Court, which was the moſt famous 
'Coutrr, then incche World, of whom the Greczans ul'd to (iy, 


211 ayge; O w4 yo Tor agrrrayiroy Bute, And they judged Homi- 
*cide; ina particular place, « rexago, it was vel y numerous, 
and the «57 » inſtitute by Solon ., for Judging crimes , were 
likewife.50, At Rome, 6 /rha Hrbi, judged all-the _ 
ET” SA. Be Ee . thar 


102 crimigal Juriſdiftion;-, 


Cc 


uer, 


-Lords of Seffion cognoſce ſuch 'caſcs 


* 


. 
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that were.committed within the Town, .. &:.61tr4 centeſimay, 6 
Lepidems,, and the Proconſuls »and'Prefidents, judged crime. 
in.che Countrey, Bar the prafeiFav pratorio , . prefelfanays. 
goſtalis, Comes Orientis, Of vicarine-prafetti pr etorie,. had py 


The Juſtice Court wich us, had for its. Members; the Jt 
ſtice-General, the Juſtice-Clerk , the juſtice- Depues, the. 
GClerk- Depute ,. the. Dempſter , the Officer., and the Ms 


ers, 
IT. The. Juſtice-General. is- conſtitute by a Gift under the 
orear Seal , either- ad vitam, .or by a temporary Commiſk: 
on, bur ſtill vnder the great Seal z his Sallary of old, was fiye 

+ Pounds tor evety day ot the-Juftice Air, leg. Malcol, cap, 
nam, 3, 1; but now-it.is atbitrary:, and the ordinary Sal. 
Jary , by his Gift , is two hundrech Pound Sterling, t 
be uplifted by himſelf, out of the Fines of Coures , ant 
}f he cangot atrain co payment that way , outof the Exche 


The Juſtice-Court of old ,: was the only Soveraign Court: 
of the.,Nation' , and had then a great part of that Juriſdia 
on , which the Seſſion hath'now z tor they were Judgest 
Recognitions, Brieves of Mortanceſtrie, Diſſaſine , Purpre 
flare, and diſtritions tor debts, Reg, Afaj, /:b,.1..cap 5, 
num, 2, & lib, 2, cap, 74«quon, att, cap. 52, & 53.16, 
cap.28, And after the conſtitution of the Sefſion, they re- 
main'd fti!] Judges to Perambn'atjons , and. Biieves weredt- 
rected in Latine, for trya! thereof, and the reafon hereot ſeems 
to be , becauſe as the Civil Law-obletyes, ad armacurritar im 
finibus reeunas, and the fitreſt perfon tor compeſc ing ſuch tus 
"mults, was the Juſtice-genetal ; bot now the-Ske: ffs, and 
and I having cited 
raiſe an; Advocation from the Sheriff of 7;vidale:, at the in- 
ſtance of ſome Fexburgh men , ra che-Juſtice-general ,' ex boc 
*eapite,, the Lords would not (aftgia the Advocation, butre- 


makted 
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I niitted: the caſe back to the Sheriff, whom they found alfo 


cotripecetic, - ſ6 thar ſuch Brievs may yer-bediteRed: corthe 
Joſtice-general , though he have hoca privarive juriſdiction 
therein, 

11]-che Regiſte's?, 'Unnrs, 1637, and1638, and the principal 
Juſticiar, 4-70 1503. The Juſtice-Deputswere not limitted 
ro any definit number , bur aſually they were two, and have 
each a penſion from His Majeſty, when they were conſtitute, 
by-a*Gitt from him, which-pafſes che'Privy Seal only , and 
theſe werefſtill call'd His Majeſtzes -Juſtice-Deputs, andate 
not Depntstothe Juſtice-general ; - forelſe they could not fir 


mn judgement with him as they do, and in effect they havean.... 


equal power , and voice with him : bat whenthe- makes't 
Deput, he ſhould nor ſir-with him., nam delegatue non ſimul 
eoncurrit, And I *find'Mr, Alexander Colvil, call'd in his 
Gift, General-juſtice-deput, which is done to denotat the uni- 
verlality of the Juriſdiction z and to diftinguifh them from Ju- 
ſices in that part , ſuch asare theſe Noble-men and others, 
who have the powerof Juſticiary over their own Lands, And 
in Binnies caſe, *the Lords having remitted him to be tryed by 
rhe Juſtice-general and his :Deputs, the Juſtice-depurs de= 
clar'd, that they accepred only of the remic, as meaning they 
were 'His Majeſties Juſtice-deputs : and when His Majes 


fy dire&s any Letter to them , he dires ic to-dur t17- 


ſty and well beloved Cozen and Councellour., 'to our tru- 
Ry and -welf beloved , our Juſtice-general ,-and Juſtice-de- 
urs, s | 

' Ofold, Tfind there were eight Jnſtice-deputs. The Jr- 
ſtice-deputs had formerly the priviiedge of being Preſent at 
the Council, which was'very fit, becauſe miany criminal caſes 
comes in before them, andthey retain ſtill the priviledge of 
being Preſent ac Parlizments - they" were call'd attornat: jx- 
Fictari}, quon, attach. 7,61, & afirs, R, David. e, - 

Iii 2 : #5, 


' 111, 1 find theJuftice-general , call'drhie chief Juſticein 


las... By the x Article of the Regulation, 3- Seffion 2-2 ar, 
poothg Office:1of., Juſtice-depurs.is-lupprelſt;; from fiveof 
the Lords of -Seffionareadjoingd ta the. Juſtice-general , and 
Juſtice-clerk; four of.cthe. number being a 2#0rem, except at; 
Jaſtige Coures ,  becduſe then che. Juſtices are divided , and 
two may'be a Neorgm;. their preſent Habir-is Scatter, adorn- 
ed with whites . and this I find the Kings of old , had veſfen: 
urpuream ſed albihabens non nihil. admixtem, Perion, de mik-. 
or i Rom. page 574. | LEN 
A ©V:2-.T Fo Fullice-Clerk hashis place from His Majeſty by: 
2 Gift, underthe great Seal , wich power ta appoine.Deputs, 
tor whom he ſhall beanſwerable, and.is call/d'1n-his Gitt, - cle. 
ricgs. voſire juſticiaria.s but, whether the Juſtice-clerk beg 
Judge, ora Clerk only, bas beendoubrted ..and that heisa 
Jadge,..appears not. only from ourinviolable preſent cuſtome,. 
wherein he fits and preſides., when the Juſtice-general -is not: 
preſent ,. and takes precedency trom. the other Juftice-deputy 
but likewiſe by.the $893--4# 11..P4#/, 'F, 6, expences are ot-. 


dained to be modified ,/-to-the party cleanſed , by the \uſtice, | 


Juſtice-clerk,,, and their. Deputs;, [ed its eff, that modifica-. 
tion of expences,1s a judicial ſentence,at leaſt,'s acts juriſdicti-. 
nfs juriſdictio tentum explicari poteſt per judicemcr non perdce. 
1verinm wel referendarium.. ASto the reaſon of thename of ju-. 


ſtice-clerk, ;ir is received by T radition., that becauſe cleric;,.. 


or Church-men of old: could nat ft;n Criminal Coutts, le. . 
ing:the Law gives them, iS, er-parru, 2 bloogleis jurifdi- 


Qian, ' rheretore they werealiow!d.tonominat a Clerk ,, who 


might repreſent them 5 who. was therefore called-, now cleri- 
cax juſticiarii , the Qterk of the Juſtice Coure , bur j#fticie- 


riasslericas ,. yet this ſeems..a groundlels conjecture, forin - 


no, Municipal Law. , could Church-mes fir-upon blood, and 
therefore could nor; Depur.,. & qui facit. per alium., ſaci! per 


ſt, .and what neceſhey was thete ,. for, their. having an intereſt 
in the criminal jucildiRign, and to evidencarhar he was Glgk: 
OL «vl 
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obthe Court: 'the Clerk who officiats, hath his placeby De-- 
putation.from him, , and is called D=put to my Lord Juſtice- 
clerk ;- nor could he depurt Clerks, except he were principal - 
Cletk; Bur] believe this invaſion,. has been made by the 
Tuſtice-clerk , upon that Court ,' atter he was created an'Of> 
bur to ſolve this doubt, my Lord Rentoun, - 


| ficer of Stare - 
at his admiſſion , is tound , by: Ac of the Secret Council, to: / 


be-a Mcmber , and one of the Judges of the- Juſtice Courr, 
and to have a Vote there, the ro, of December 1663, and - 
now he fics in the. Juſtice- generals Chair , when. he is ab-: 


{ent.- 


The Juſtice Court have 2 Seal, which they append'to pubs -- 


lick Acts, and. is kept by the. Juſtice-cle. k-depur,, This + 
Depur-is admitted by the Juſtice: clerk ,. .by way of Commil- - 
fron ;: giving hitn-poiver to be Clerk to: all:Courts ,, holden 
by His Wajefties. Juſtice-general , or Depur:, or any having : 
particular Commiſſions, eicherat Edinburgh, or elle where > + 
and. therefore no juftice Court , eit 
elſewhere, is lawiul z except it be ſerved either by the Ju-. 

ſtice-clerk-deput , or any having. Commiſſion from him, It 
ſeems, thit ofold, the Write:s to the Signet,” did uſe to” » 
write crim:nal Letters, without receiving Caur'on , - bur that 


isdiſcharged by the 34, A 4. Par, Fa, 


Writers to the Signet may {ubſcribe t 
ſtire-clerk-depur cn only write the deliverance upon the 31ll, 
and receive: caution, Ard theretere he writes upon the Bil}, 
ſowerty 4s found ;, and tublcribes the famine, H:s receiving ' 
caution-is likewiſe warranted , by the 78, AF 6, Parl, 


Fa. 4 .. 


her in the border; or - 


5, And now, though 
eLetters,” yet the Ju- t- 


V.:' The Juſtices are only judges competent to theſe crimes, -. 
which are call'd placita corone, the Pleys of the Crown, which 
are four-with us, wiltul Fire raiſing, raviſhing of Women, Mur- - 
ther, an&Robbery , or Reit , /, Malcol, 2, rap. 13: andthe © 


cognition of theſe belongs not to Burghs /ez, berg, c, 6, nor to- 


0-:+ 


REY 
a 2, VR + + a - -—— 
by . * - 


no other inferiour Courts, [Puon, Attach, c, 76, lepuntur, Sh; 
Alex,c.,14, feminaefforciata arfione rapina & murdrum, * Mis 
limess in ftil, cor, paris part.1.c, t3, obſerves, that in France, 


three crimes belong ro the cognition of the High Juſtices, wit- 


tul Fire, raviſhing of Women, and Murder, nor-can any other 
Judge proceed cojuige theſe Crimes, except they be particy- 
lily warranted by Gift from His Majeſty, to thateffe, Skeen 
verb, murder. | 
" VE, The Juſtice Court has its Macers ,' im which they are 
notſtenre&to a-particular number and though of old amoneft 
the Romans, a purſuer might by his privat authority and force, 
draw. the defender before the judge; in jus rapere, #x jus trahi 


which they borrowed from the Grecians, as they did moſt of | 


their Law, - for Demoſthenes, their great*Lawyer., «tells us, i 
Oraty xal' epirotrgarys Wu; uv 65a TET0 $rF0ATRS ous S & fra Tov rope, 


*&c, Yetordinarly , even the Grecians had their yweyoyws , Ot 


Apparitors ( as the "Romans call'd them ) who were the ſamt 

with our Macers , ;qui vdlentes wocabant recuſantes urgebant. 

The 'Mace uſed by : theſe with us in the Juſtice Court , isan 

Iron Rod, which was the fymbol of power, as appears by the 
verſe 2, P[, 

The Coroner was an Officer, who took inqu:fitien of Muw 
ders , #ncorona populi , the Laird of EYnam was the he:erable 
Coroner in Scotlayds, but this Office isabſolet now, except 
at Juſtice Airs, where the Coroner yet preſents all Maleticors, 

.and takes them to, and from'Priſon, 
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TiTLE XVL 
The Jurisdidtion of the Juſtices over 
Souldiers, and of Mi- 
litiary Crimes 


md 


1, Whenare the Fuſtices Fudges to Sonldiers, . 

2» A debate concerning free quarter. 

3., Haddo's caſe. 

4h. . Sometimes Commi ( ſions art granted for trying Sowldiers, . 
5, How deſerters are punilhed, | 


64. Who were Fudzes competent to Souldiers amongſt the Ro- 


mans, 


I.” Far Souldiers ſhonld b& tryed bya Court martial, 
for crimes committed by them, ina Military capaci- 

ty, asdeferting their Colours, refiſt:ng their Otficers,ve+c, yet 
when they comm 't other Crimes, they are lyable toa t:yal 
betore the Criminal Court,” For as Yeet, obſerves, deliffa mi- 
litum ſunt vel communia,: vel propria, lib,' 2, deremilit, And 
thus French, and two other Soulciers under Morgan inthe Ex- 
ghrſhGariſon of L-ith, were put to t!.e knowledge of an in- 
queſt, tor killing a Burgeſſe' of Edinburgh, alaeit Margan, offe» 
red to repledge them, Fanuary 1662, and;yer in ann8 1666, 
theJuſtices would nor proceed avainſt lomeGeatlemen, - = 
augn- 


flapghter , becauſe they -were-both Souldiers, but ic ſeems 
the Crime ſhould have been tryed -before the Juſtices, ſeing 
' the crime, and not the perſons decermin the, FuriſdiQions, and 
their Crimes was only a Combar, which is no ſpecifick ctime 
to: Souldiers: and this is conform to a decifion,'Novemb., 1637, 
.Wherp.Gzprain Brace having been purſaed for killing Caprain 
Hamiltoun, did petition the Council, ſhewing them thar this 
. Ctime was committed in Flanders, 'and that hewasaſfoilzied 
therefra by a Council of War, upon which probation the 
Council commanded the Juſtices to defiſt, - But-Sir W+//iam 
Bellenden being challenged betore the Council, tor many Ry- 
ots and Crimes commicted when he was. in the Weſt, th 
would not remit him to.a Council of War, albeit that decli- 
nator was-proponed, Avgu# 1667, And Militia -Souldiers 
. were judged by the Juſtices, for Murder: committed by them 
in the ex2cution.of other Officers commands, the. 3, ot-Febru« 
ary, 1674, 
11. The moſt'confiderable Military:queſtions, which 1 
- remember in all che Adjournal books: are firſt, that which was 
debared, 5. Decemb.,1666.thecaſe wherof was, ſome weſt coun- 
-trey men had formed themſelves in an Army, and were decla- 
red .Traitors by the Council, and being. thereafter beat at 
Peplland hills, Captain Arno, (Major eMackalloch, and 
. others, -were taken, by ſome of his Majeſties inferior Officers, 
-upon-quatter, . but being pannelled before the Juſtices,.as Trai- 
-tors, it was alledged for them, that they could nor be pur to the 
knowledge of an inqueſt before the Juſtices, becauſe they ha- 
-ving heen modelled.inan army, and taken in the field fighting 
as Souldiers, :they-behoved to be judged by the Military Law, 
and by that Law, ſuch as get quarteria the field, are by that 
quarter ſecured therin for, their lives, and cannot be hereafter 
quiirrelled, To which it was replyed, that there can be no quar- 
ter, kuc where there is a. bellum Infom, and it.is not-che. num- 
| 4 | «ber, 
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.. over" Souldiers, &c./ 'F 2s 


her, qnor formoof che Army, - but.the cauſe that makes bellum 
7 ofam,an publick ipſurrections of labjeas againſt theirPrince, 
are rather Sedition,  then-bel/um;z and theſe infurretions, being 
Treaſon, ngne ag remit Treaſon bur the King, and therefore 
quarter could.not be equivalent toa remiſſion, butall the ef- 
Ma of quarter in this caſe, is to ſecure theſe whoget the ſame 
from preſent death, . 'To whichit was duplyed, that all'who 
got quarter from any who are zuthorized tobe Souldiers,: ate 
by. chat-quarter againſt that authority from-whom theſe Soul- 
dies dertve their power, and theſe who get the quarter, are 
not todiſpute, whether theſe Souldiers had a ſufficient power 
to give quatter, or whether be/lum be juſtum or injuſtum, tor 
that were in <ffc to deſtroy quarter in all caſes, and to make 
31l ſuch as rake up Armes, to be defperar and irreclaimable; and 
the power of giving of quarter is naturally inherent in all Souls 
diers, a$ ſuch : and as the Council, - without expreſſe remifſi» 
.on from the King, upon ſubmiſſion might have ſecured their 
lives, ſo might Souldiers by quarter, forthey have as much 
power in thefield , as the-others ar the Council Table, *2, 
'Lawyers. are very clear that quatter-ſhould be kepr, though 
given toſubjects,who are Rebels, Grot7s /1b;3. Cap, 1'9, where 
after he hath fully treated that queſtion, de fide ſervanda, con» 
cludes, that fides data etiam perfidis & rebellibus [ſubditis eſt 
ſervanda, And this hath been obſerved in the civil Wars, 
in Ho:landand France, and by his Majeſty, and his Father ar 
home, duripg the lare troubles. 3, *Quatfer is advantagious 
tothe King, and ſo ſhould be kept, for theſe who were taken, 
might have killed his Majeſties General or Officers, and by.gi- 
ving quatter to his enemies, he redeemed his Servants; - and if 
the only <ffect of quarter, were to be teſetved 'to a publick 
tryal, none would accept quarter, 
Notwithſtanding of which reply, 'the defence was repels 
led, and the Pannels condemned, and thereafter execute, 
The ſecond queſtion was, | that which was debated in Had 
K k'k dots 
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25 caſe; 16, March 1642; Ar which time that Loyat 
r. here Þ Haddo, being purſued, for Gilling df". wake wt 
key, Servitor. to the-Lord Frazer, healledged that the (aid Mr, 
Fames was-killed in the open field, ina conftit berwixe-the 
Convenanters, and Ante-Covenanters: Al: which Aas.of 
oftility were remitted by- the pacification To whickie 
t,was replyed,, that the Pacification did only- ſecure. 
againſt aQs-of hoſtilicy,- which were done 7» furore 6411}, buy. 
this was-2 ptivat murder; for the (aid Mr. Famer having been 
taken a Priſoner, Haddvdid come up to him, and asked whole. 
lervant he was, and hearing” that he was-ſetvant to the Lord 
Fxazer, he ſaid, your maſters man is the perſon chat Iam ſeek-. 

ing,: and thereupon - ordered to kill him; which*was accar- 
dingly-done;. by which-it- clearly appears, that this wasa- 
privat murder done in cold blood,” and upon premeditat-mz-. 
lige,-and Mr; Fumes Stalker, being a Priſoner, any who killed. 
him, was [table for-his murder, ex jure m#litari, and the pack 
fication could no more defend the committer, then it he hid 
gone. into priſon and killed a priſoner, or if he had committed 
a Rapt- upon a woman 3, likeas Murderers-are expreſly' excep-. 
td from . the pacification;- 2. Haddo was no general perſon; 
and-ſo-could nor give order for his execution , and fo the kil- 
ling of the defun2 was not warrantable by. the Law of. Armes, | 
To which, ie- was duplyed, that thepacification did ſecure 
againſt allJeeds whatſoever done upon the field, by perfons ens 
gaged in either pfty, without debating, whether the deed 
was lawfully or unlawtully done, and the occafion; and not 
the manner of-killing,is to be conſidered,” Andas to the man- 
ner, it iSanſwered, that Mr, Fames had never got any quarter, 
ana ſo was nota -Priſoner in War 5 and therefore might have 
been killed by any engaged inthe quarrel, ' whether peneral | 
perſon, or other, Bur the truth is,” the ſaid Haddo Jid com- 
mand that party which was equivalent-to his being 2-general | 
perſon ;. . and albeit the pacificatian-did expreſlyiexcept mur- 
ders, yet that behovcd only: to be interpret of ſuch murders, 


as: 


over Souldiers, &c. 433 
# had no cantingeney with the troubles , -not were occaſion- 
ed by them #- this debate: was not decided, but-was remitted 
$0.the Parliament z and thar-worthy Gentle-man executed, 
for riſing in arms againſt the Eſtates of Parliamenc,  __ 
ITI, Ifind, that there was a Commiſſion granted by the 
Parliament, *in Anno 1644. to rwo Ballies of Edinburgh,* to 
fit, and' hold;juſtice Courts , - upon ſuch Souldiers,'as were 
runaways , and that'upon this Commiſſhon , Fames French 
was condemned by them, for running away from his Collours, 
contrary to the AR of: Patliamene 1644, and was hanged ace, 
cordingly, From which, theſe obſervations tnay be made, 
I, That the Jaſtices are-not Judges competent” ro: crimes, 
thatare meerly Military, 2. That we hive no ſtanding Law 
for executing tunaways, -befide the Martial Lawz nor was 
there any Law founded upon this inditement , except the Act 


of Parliament 1644, which is now abfogit, *z, It isobſerve- 


able , chat one Mr, Alexander Henderſon , 48S Procurator Fil- 


"cal, and not:His Majefties Advocat, was here purſuer, *From 
all which, it ſeems ſomewhat ſtrange, that this Proceſs thould 


have. been.inſert in the Adjouraal:Boaks, . OE 
TV, Bur albeic deſerters we& here pun;ſht with deaths yet 


regulariter milites gregarij, or liſted Souldiers, are only puniſh- 
able in time of Peace , with degredation, and in time of War, 


with death., becauſe the hizard-is then greater, 4. '5.'S,' ro 
ff. de remilit, and by that:Law they may be killed by any man, 
lib, 2, Cod, quando liciat. wnic, &c, But this arbitrary killing 
isnot now in ufe, as Yoet de jur, militat, 'yery well obſe:ves, 
ifſuperiour-Officers leaye: their charges., they commir Tiea» 
ſon, /. 2, f ad leg, jul. majeſt, vid. tit, Treafon, 
. V. Conſtantine, having extinguiſht the Office of prefecZ ie 

Pretorio , Who was the Supream Judge in all Military caſes, 
The Magiftr5 militum ſucceeded , and were ſole Judges of all 
crimes committed by Souldiers , both ia Civib, and in'Mili- 
| Kkk 2 3 'tary 


434. eAdoorationrof Griminal Cauſes, 

rary caſes, agd'ifSouldiers had offended ; the. Civil: Magi 
ſtcar:might haveTecaced, bur he was obledged to remic them; 
ceamtlegio,co theirowa Officers',  94ff.decuſftrd,s rea inid, 
thy C. deremilit;" | : 
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T,> Advacations d:fined, 
@... Na:CA dvocati on from the Faſtices, 1653") 318 
34. How Advications are raiſed from inferiour. Courts, and 


© + @u® 


v1. the forms thereto relating, . 

4. Theordinary Reaſons of  Adwvocations examined, ' 

5 Whether the Fuftices are proper  Fuages 10 their own com* 
petensy, © LOTT vo 


O-- 


1; Are is theaway calling of an intented caulſe,! or 
p—{;A purſuic., from an interiour,”incomperent judicatory, 


roz,bigher, and moxe competent; and is che ſame thing with 


us; . 


r.. 435 
J us; thit\ rerufatis fares was wit che Rowtys, and is by | 
| | the DotQtors;(call'd advdc atih , or evgrarie; which is by them 
| | defined to be; Fri pendent coram inferiore ad ſuptriorem abſ- 
"| qurprovecutione fatts tranſlatio Gail, lib, 2, obſ, 41, num, 7, - 
and is founded bpont cap, wt woſtrum de appel, & 1, jad, ſolvi- 
tur ﬀ; de jud. ".” p chat Wand ets 
I I.: Their is no Advocation raiſed of purſuits , .intented be. 
fore the Juſtices , butit cher be any defign of ſtopping a pur- - 
ſuit depending betore them, rhere uſeth'to be a Pericion g'y- 
. | en'into the Lords of Secter' Council, who, - if they fing the - 
deſire of the Petition juſt; will ordain the juſtices to ſtop all #\ 
further procedor, or will remit the inquiry to any other Court, . 
as they did ina purſuit , intented at the inſtance. of the Ear] 
of Caithneſs , againſt 'ſqme Vaſlals -of the'Earl of Sutherland,” 
which they ſtopt*, as. to the Earl himſelf, and ordained his - 
V affals to be purſued before his own Regality Court * - ſome- 
times alſo; they ordain-Aſſeſſors to be Juſtices, ſo that the: e -: 
is never a cauſe formally Advyocat; trom before the Juſtices, : 
flbeir thoſe courſes, and Repledgiations be equivalantc co Ad- - , 
yocat ions. - | | | | 
ITE, -. Advocations-may be raiſ'd' fron inferiour criminal | 
Judges by: the Lords of Seffion., as in che caſe of Theft--- 
oot ; betore the Sheriff of Inverneſs, and*Advocitby the - 
Lords; becauſe of the Intricacy of the caſe; albeit, 'it way als: 
edged there, that the Lo:ds were not Judges competent , in: - 
{uch Advocarions, becauſe they conld nor be :Tadges to the 
crimes purſted, To which it was Shfwehed or tam b thry + 
could nor be judges themſelves, yet they might fetnir row 
ſuit, to theſe who were competent, even as Brieves raiſed, 
for ſerving a perſon Air , may be Adyocat to'the Lords, wha 
may remit the cafe to another Inqueſt > But Durhie obſerves, . 
the 9. of Zenuary 1629, that Kincaid of WitHfoun , ctiving :: 
that the Ptoceſs againſt him, for ſſaughrer ; mightbe'Advo- 
cat by the Lords , to rhe Juſtices , *becauſs'of he ignorance 
| of i: 
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. of the Barroa, Bailie, orelſe that they would granc Aſſeſſors; , 
| the Lords continued the.Dier, till application. ſhould be made 


-to the Council, but if the Council would nor.interpole, . theg 
kms do juſtice therein, . by remitting the ſameto the 
"Juſtices , or ochetwiſe, .. Kut Aavocations in criminal cafe 
are ordinarly raiſed by the Privy Council, who have th 
natn;al power in ſuch caſes, | | 
Advocations are raiſed upon-Bills , and.the Letters paſs the 
Signet of the Seffion, if the Bills be paſt, by the Lords of 
Seffion, ..or.of the Council, .if.the Bill be paſt by:the.Lotds of 


Council. 


This Advocation muſt be. execute by a. Meflenger , anda 
full Coppy muſt be given of the. Letters, as in- other Sum- 
monds.z for in effect, . an: Advecation isa Summonds, and 
:the Diets in Advocations ave peremptor.,. asn all other crimjs 

nal purſuits. - Neither is the Advocation given up to ſee, 
.in other. criminal purſuits., at theday.of compearance z and 


;theretore a full Coppy.ſhould be given, to the end , -the de 
- - fender may be ready-to anfwer, The.purſger of the ARion 


muſt becited , 2nd the Judge from whom the Action is to be 
Advocat, . muſt be alſocired, ro the effet , he may defend 


"his own juriſdiRion.s; and if both theſe be not cited., the Ad- 


«vocation will not be luſtain'd. 

When the day of\compearance comes , if the Advocation. 
'þe raiſed before the Seſſion, it.is called:betore the Seffion, and 
if the reaſons of Advocatiqn be. found relevant, the caule isre- 
,mitted ta the Juſtices, bur, .iſthat Advacation be ralied be- 
fore ths Council, .itis called before the Juſtices, and they are 
Judges. to the relevancy of rhe reaſons , and both purſu- 
ys _- defender , muſt-prove all . that they altedge-in- 

—_:.-.:: 

The Adyocaicn.of a criminal purſuit, doth.contain therea- 
fons -upan which it is founded, - as in civil Advocationsz 
but though z».civilibws , the raifer .of the. Advocation _ be 
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2Howed to add'a reaſon, though ir be novlibelled; which is 
called.at eiked reaſon; yet that-is thr allowed, iy criminals\- 
bas ,, becauſe all-muſt be proved, in#anter, and the detender 
is not.able to prove his anſwer inſtantly , if he know noce-whae : 
is.che reaſon;, which he muſt anſwer , -whereas , i» civilibae, 
he will get a-term to prove . his anſwer, to the eiked rea-' 
ſon, | | 
I V. The ordiniry reaſons of Adyocation,' are; 1; Con-. 
ſ:nguinity , or Afﬀin-cy within degrees detendant, viz, cou- 
fins german; or nearer , for whateyer'is 4 ſufficient reaſon to * 
caſt a Witneſſe, ſhould ( in my opinion ) 'much more be (uf- 
ficient to decline a Judge: ſince there maybe penury of Wiit- 
neſles, ſo.that the Witneſs: challenged may be neceſſary g - 
whereas, it a Judge be tuſpect, he may be ſupplied by another 
Deput, ora ſuperiour Judge , and a judgemay. by himſelf, . 
ruine a Cauſe, .which'one W'tneſſe cannot do, and though' 
we have no exp-efle Law tor this , yer the Lords encline ordi- 
narly'to ſuſtain this, and particularly in the Moneth of Detem, . 
1676, Roſs contra Collodine, where a Decreet was turned ina - 
Libel, becauſe, pronounced by a Nephew; albeit it was there - 


, alledged, that by the 212, A&, 14,Parl,”F.'6.' a Brother, , 


Father, and Son, were only 'to be declined as Ju ges: for 
that Starute relates only to the: Lords ot Seffion ,, who', be- 
cauſe of their great Eminency; and.Truſt, arenort to beas eaſi-' 
lyſuſpeted as interiour Juzges. | | 
Ie may be doubted, whether the Juſtices}, or any of them,” 
may be declined, as within degrees defendant, forthoughr 
they muſt 'now -be Senators of the-Colledge of juſtice, yer + 
they fir not there as ſuch ; nor are the Juſtice-general, or Ju- | 
ſtice-clerk alwayes of that number ; buriyerT think, that 
ſince the. Juſtice Court is a ſupream Judicatorty ,' inits own + 
kind, and: that this refpeR that is put npon them ,” is , be- 
cauſe of their Eminency, and preſum'd integrity, that there- 
fore they being the ſame perſons., ought to have the ſame pris - 
Viiedoes, © 
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bea fupteam. Judgealſa, et.it may be doubted, if this Sra+ 
ruts ſhould be extended to him : 


t may bea o doubted, whether this declinator againſt fa 


 thers, , brgthers, and ſons, ſhould extend to the degrees of af- 
: finicy, as well, as-thoſe of..conſanguipity, ſo-that a tather, or 
diekein Law may bedeclined, and though the Lords lately. 
would nat decline one of theirnumber, though brother in Lay 
, to the purſuer; yetir may be argued, that aibeit Acts of Par= 
liamenc muſt be ſtrictly, interpreted, yer whece there is a pati- 
ty of reaſon, . and the words may in propriety admit of the ex- 
tenſion, there the extention is tobeallowed; burſo ir js, 
that here a brother in. Law, is to be ſuſpeRed, and a brother in 
Law, is in propriety.ot ſpeech, a brother : 'Likeas, fincewit- 
 neſles may be caſt upon the ſuſpition of affinity z why may nax 
Judges: eſpecially ſeing 1n the Sratute-1621, againſt diſpaſiti> 
vns. made by Bankrupts: and in the opinion of Lawyers, de- 
frees of affinity, and conſanguinity are ftill equiparat, and fo 
.iſeare we in this point, that a.purſuite, ar the inſtance of a 
Procurator- fiskal, was. Advocat upon this Statute, becauſe 
-the Ptocurator- fiskal, was brother to-the Judge, though he 
was only purſuing ratione officii, and had no intereſt himſelf, 
and expreſly reaouncedall intereſt in the purſuite, 28, Fane- 
.xy, 1629, hea —_ F 
: W hether this ſtature;is to he extended to.unlawfpl relati- 
ons; ſo that, a Baſtards brother, &c, . may be declined, vid, 
-my obſeryations uponthe Statute 1621, 
Another reaſon of Adyocation like to.this,. is that one of 
the members 'of the Court is purſyerg, as, for inſtance, the 
purſpice isat rhe:ioſtance of one of two Sheriff-deputs, before 
hzs own colleague : habet quippe Societas jus guoddam fraterni- 
T tatis 


| the | Juſtice-genezal; 2nd Juſtice-clerks heing 
ſuperigr. ict ordet. 36. the Lardsof Seffion, who zre Jafticurs* 
ought at lealt rh have as geeat cruſt ; but though the Admiral, * 


z. becauſe men of meaner parts, 
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enitin ſe vertwr fe prefeciovid, c. inſinuamte de offic, deles, 
up, rl "oe f-1 and chat Ae va udge where the 
colleagues purſue, but that che purſuit ſhou'd be carryed away 
:e64nother Fudicatnre, is appointed by a Statute ith Frante; ans 


#0, 1560, but we haveno ſuch Statute, and rages 
with us; »may be witneſfe for-another, and why nor t 


gdge, | | 
: A third reaſorrof Advocation's, that the Judge is ſuſpe&, 
as if he had given partial counſel, or if he has repelled ajuſt dee 
tence, or as being ſevere, above what theLaw allows, -4. That 
he is incoinperent, the caſe purſued being only proper to be 
-tryed by the Fuſtices, as being one of the four Pleys of the 
Crown, vis, Treaſon, Murder, Fire-raifing, and Raviſhing 
of Women bur ſometimes, though the firſt Libel have in» 
ferred Treaſon, as 1a the caſe'of Peddies,Fannuary, 1667, yet 
if the purſuer will reſtri& his aRion to damnage , and intereſt 
but will deſert the dyer as to the craminal purfuir it may be (t- 
"Rain'd,'5,, That the cafe is very intricat,as ina purſuit of Theft- 
boot, which was Advocat from' the Sheriff-depur of 1»verneſſe, 
edex capite, | | 
Members of the Colledge of Juſtice alſo | etend, that they 
exnnot bepurſued before any other Court, becauſe this would 
draw them from attending the Seſſion, bur che A# 359, Px. 6, 
'Q. 2M, whereon this is founded, ſeemsonly 'to hold in Re- 
thovings, ſo that no Action concerning Removings, ſhould 
be Advoctr, but in theſe caſes, viz. deadly fead, where'the 
Judge ordinary is party,or the defender amember of theSefſion 
and yer de praxi,that part of the Statute is extended toall Ad- 
vocitions Bur they cannot Advocat from the JuſticeCoutt, 
" tf the caufe be Advocated, the purſuer of the firſt Libel, 
which is Advocared, muſt find cautiou de »evo, to infiſt in 
the putfuir, eſfe the Juſtices will deſert the dyery, which cautie 
on 1s neceſſary, becauſe the Judicature before which the cauti- 
oh was fornd, is altered, and neicher the putſuer,, nor his cau- 
Rs LII | tione; 
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tioner, arebound to jnſift before any othes court. - 


T7 


: »* 4 


the Advocation, . is obliedged to regew his cantion, that he, 
- | will- undetly the Law, elſe the Juſtices. will . imprifan | © 


him,omhw > 17 | s EEO EE: | 
-© The raifer'of the Advocation muſt intimat tothe, purſuer of, 
the prificipal eanfe; thac he has raiſed an Advocation, to the 
end, that the ſaig pyrſuer may be ready toinhit ar the day, to. 
which the advocation is raiſed, and when theProcucatar-fiſkal, 
is:the purſuer before theCoure from which che.cauſe .is Advoy 
cated, 'theraifer of the Advocation ſhould intimat-to His My 
jeſties- Advecar,- to the end he may þe ready to infift, for His. 
Majeſties Advocact is in the Juſtice-Court,what.cheProcurator, 
fixkal is in inferiour Cowts: The office of both, being.co purſue 
vindidtam publicam... 


V. . Theold cuſtome was-( as ſome alledge ) 'thatthe Lords. 


of Seſſion judged. all:the Advocations, which were railed in 
Criminal cauſes, from inferiour_Judges, even to the Juſtice 
Court: and very judicious Lawyers do yet. hold, that the Ju- 
ftices cannot judge; whether they be competent Judges in caus, 
{es Advocated from interiopr , Criminal Courts, but chat the 
Lords of Seffion ſhould cognoſce, whether the cauſe ſhould be 


Advocart + and-if they ſuftain the reaſon of Adyacation, . that 


they ſhould remit the cauſe tobe tryed by the Juſtices, orre- 
mit the tryal'to the Conte from which it was. Advacated ,-.. if 


the reaſon.of Adyacation be noc relevant; for they think .it- 
unreaſonable, that the Juſtices ſhoulg be. Judges of their own - 


' compereney z "bur "fince the Jaſtices ate ſupream and ſove- 
rain Judges,” {4$'well 2s the Lerds of Seffion,. and fince the Juy 


ſices are nowmany, and are Lords of the Seflion allo, : it: 


ſeems reaſonable,. that they ſhould be Judges.totheir own 


competency, - eſperiely fince theſe reaſpns ot Advocation.do - 


very frequently dip upan Snbtilties of the Criminal-Law, and 
cannot be well Judged - 


+ Phe defender likewiſe 'of the firſt caule, and who raiſed; | 


, but hy ſuch as underſtand that Law ex: - 
2Aly:/ as for inſtanee, ] have ſeeg.an Adyocation raiſed of a __ | 
| | &.; 
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bel inthe.caſe ef Treaſon, from beforea Lord of Regalities 
Court, - upon thisreaſon,'viz, © that the ground of the accula- 
; tion was for drowning a Coal-heugh, which was Treaſon in 

-gur: Law,: to the which crime of Treaſon, "none but the Juſti- 
.ces were Judges competent, In ,which Adyocation theſe 
\ | -points were neceſlarily/debared, '/27, Whether Lords of Re- 
| gality were Judges to Treaſon, 2, Whether though they 
were ſ[udges competent to Treaſon, founded upon the com= 
mon Law, - yet-1t they were Judges to "Statutory "Treaſon, 
3, Whether though burning a Coal-heugh wes Treaſon by 
'Statute, yet it diowning of it fell-ynder that Statute: all 
which po'nts were indagationis criminalls, "«nd' theſe wiro 
could judge ſuch points,” might judge any criminal caſe: *'Like- 
as,both by the'old and new ſtile of Advocations, raiſed either 
by che Council, or Criminal Court, the Letters bear, that the 
reaſons are to be ſeen, and conſidered by the Juſtices, and ime 
mediartly upon the Advocirtion, caution is found in the books 
ot adjournal,andto anſwer before'the Fuſtices, and the Juſti- 
, ce&have been in'conſtant poſſeſſion of judging fuch reaſons, 
And whereas it may be alledged, ' that though the Lords of 
Seffion are not Judges'ts crimes; yet the caſe of competency, 
in the matter of Juriſdition is meerly Civil, and'ſo it would 
ſeem proper to be judged by the 'Lords, eſpecially ſince it is 
norjuft, chat the Juſticesſhould be Judges in their own cauſe, 
To which it may be anſwered, that though'this caſe becivil, 
tk it has ſo neceſſary a contingency with whar is criminal, asT 
ave obſetved, 'that they oughrnor to be divided, ſince the 
Lords of Seffion are judges competent ro Advocations, 
wherein their own 'uriſdiction is controverted; why ſhould 
. | this bedenyed co the Juſtices, who! are a part of themlelves, 
and fuch ſupream Judges, are above ſuſpition, 'eſpecially ſince 
they can gain nothing by their Juriſdiction, 
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Oflaquilition. 


To. The nature of Inquiſition ; «nd whey it is competent, -_ 
2: The King and Party may purſue ſeparatly, 


' 3s. Citations, ſuper inquicendis, whey compeent,.. 


T.: 

V:. Juſtices, did of old, takea preyipus Inquilitien of- 
it, . by examining, Witneſles, and taking. {uch acher infor- 
mation,.. as they thought fit: And theſedepoſicions, and ex1: 
mznations , are called informationes by the Doors, buc though 
they may examine Witneſſes, before the intenting of a crimie | 


nal purſuic - yetafter. it 15 ons. intented , the Juſtices tougd * 
the 8.: of Fannary .16972.. that they;could not examine 
Witneſſes. ; for the Inquiſition.ends by the intenting of the. 


purſuit, , 6 «bi ##cipit accuſetio defonit inguiſetis, 


'The DoRors are vesy profuſe on.this ſubje@ , þur I hdl 
- only excerptirom them, what is moſt ſuitable ro.qur formgand ' 


* 


praQtice z; they ay pgs be an information of the - 


' ges own authority, & ex officio: 


grime , taken by, the. ] 


and they divige it in a general Inquiſition.,. which is rakenof - 


the crime in general , withour-taking notice of any patticular 


informer, or defender; And, a ſpecial Inquiſition. which:is - 


taken againſt.z2 particular perſon y of. whole guilt they are in- 


tormed, . 


:'K:7 Hen a crime is committed , - the Council, or the- 


»Y IS TA2AD = 
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formed, By the Civil Law, ne Judgecould proceed againtt - 


2ay privae perſon, without an accuſer , for Inquificion was by - 


thae Law, an extraordinar remedy, and ne recourſe could 
bahad rs an extraordinar remedy ., ill accuſation , which 
was the ordinary remedy, . were firſt tryed, . Butby the Ca-' 
non Law- Inquiſition was declated to be an ordinary re- 


medy - and)! the Doors conclude, that generally, 2 Judge - 


mey now”, by the pratice of Natiens4nquire , ex officio; in; - 


alf crimes, Parin, de inquiſit. queſt. 2..ngm, 10, which is con-- 


ſonanc to our Law z by which the Council , or Juſtices,- h 
hich 


inquire into all crimes, withoue waiting for-an accufer,: w 

is done with us, withour citation of the party , or other: for- 

malitiesz- but nothing canſollow , till atter information beta-: 
ken\, an Enditement ; or Summonds be raiſed , which is tol- 


lowed according to the ordinar rules. But yet, I think, 'thac the: - 


w 


Judge ſheuld not enquire, or take any previous tryal / even -: 
mm our Law, where an accuſer offers to inſiſt," exceprhe has - 


juſt reaſon to fear colluſion ,. for nox recurrendum eff ad extra-: 
ordinarium remedium dirm locus eff erdinario: and albeit Tn- : 
quiſition be declared by the .DoGors , to be an ordinary reme-. 


dy,  yetit is only declared ſo, to the eff:& , thata Jadge:. 
may inquire ,- without -anyaccuſer , and. that the Inquzfition: - 
foraken, be not ipſo jure null;; but.nacurally ; every man; - 


thonld have liberty. co purſue- theprivae wrong done tor him=-- 
ſelf , which may be prejudged , either by the wane of infor- - 


mgation., or zeal of the Judge ordinar ,  and-ſometimes by col- 


lufionz and: thus Thave ſeen many.Decreets , of inferiogr - 


Courcs, wherein the defender was by colluſion ,- fin'd ar che -- 


Procurator- fiskals inſtance.; reduced by the Lords ; and oor: 
fiſtain'd by the Council ;, when it was alledged, that the pars - 


ty wronzed appeared, and offered.co purſue, bur was'not arts: 


mitted, © Andalbeit,- becauſe ofthe wrong which js done:r9- - 


the publick;- a Judge may likewiſe inquire - - yet he whd'is 
| pI Hi) 


oO 


as #566 "TILING 
incipally. wrong:d ,.thquld be allowed to be chief in chepre- 
| RE Shoots, albeit. the Council may in pub» * 


i: 


ick crimes, . where the peace-of the Countrey is chiefly con» 


= 


 Lerned , gake recognition of it , 2nd, ſtop accuſations ,. rai; 
Apefare the uſtices, atapPrivat parties inſtance, as they:gj 


; ins putſuic,, ar che, inſtance ot the Stranever men, 28a , 
theE: | 


arl of Caithneſs.' . And others tor. Fire. raifing,. and De- 
,Predations,. in CA#gaſt,1668; yet they refuſe to ſtop acculs" 
tions, and: will. not grant precognitions, in privat murders, of 
Nuchlike cymes, where privac perſons are piincipally-wrongs 
..ed , except the rigour of, Law require ſome abitemear, 
_..1L. Ic appears alſo, that purſuits at His &Majeſtzesinſtance, 
-ae.anly ſubſidiaty., F442, Par, 13, cap..140, by which Ag 
- it isclear, that crimes may be puniſhed . at .the: Kings Majes 
ſties inſtance, :it no, privat tollower appears., and Fa, 6, Parl, 
.II, cap, 76..where it is Statute, that the Theſaurer, and Ad- 
- yocat, . may puilue privat crimes., although the parties be 
:Tcat, .or would agree, From-which-Atts , two things -may be 
. concluded, 1.T hat of old,it was doubel it the King could pute 
ſue privat.crimes, withouc an accuſer, .2, 'That purſuits ar:His 
eM ajeſties-inſtance., tor privar crimes , are .yet only (ubſidi- 
ary, and allowable, 1t.part;es. be fileat , orcollude. Which 
diſtinQtion , doth.in my oppinioo,, ſolve-that great. debate 
amongſt the Doors , «trum. accuſat;o cefrare facit inquiſitin 
mewn, | 
Note, .that albeit by the ſaid AR, it is Statute, that the 
"T heſaurer., and Advocat.,, may purſue without concourſe of 
the party z yer.de pracizcs,, the purſuit is only raiſed axthe 
Advoczts inſtance , and ſo.the particle. ( end) ſeems .cobe 


arts as axd isvety oft.in the Civil Law, Anditis/pro- 
'bab Fo that a purſuitar che, Thefgurers inſtance , would be {1- 
ig.d,. without concourſe of, His Majeſftijes Advocat, -if.the 


- 
z.# » 
Lg # 


Adyocat ſhould refuſe his concourſe - *- 
prog | ; 111, 


$5 
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ITI- The DoQotsconclude, that a Judge cannot enquire - 
ſammarly , & neceſſe eſt ut, vel indicia ,wveh delator, wel diffa- 
matio aperiant viam inquiſitions, torelſeevery Judge might * 
diffame the beſt . and moſt innocent men, at cheir pleaſure, 
fo that 1t-a Judge have not ſome riſe for his inquiry, I really 
believe he is puniſhable in-our Law for purtinga petſon to In- 
quilition for a crime, & ſindirandie eft ex eo capite, butthe 
malice of the Judge mult be very cleatly proved in that caſe, . 
Ot old, Judges did appoint Delators , who might inform, 
denunciatores dicebamtur, but of late, . this employment doth 
belong to the Fisk, & cjus ſindicis, And by our Law, to ' 
+ His Majeſties Advoeat z.inthe [uſtice Court, and to the Fiſ-c 
kal, in interiour Courts; and they may purſue, or inform 
in Inquiſitions , ſine pena calumnie quiaceſſat in its fuſpicio ca=* 
lumnia ex c0. quod denunciant ex officio, - | ] 
By the13,.AG& 10, Par, Fa, 6. Charges fuper imquirendis, 
arediſcharged , but it is a miſtake to think, that by chaGAQ,> 
the King , os other Judges, cannot-examine men , withour-a 
tormal Proceſs : for the defign of that Act, is only ro diſcharge - 
the denouncing men-Rebels upon ſuch charges 3 withoudpre-" 
vious tryal z and yetit &he chiet Officers ot State, orat leaſt '' 
tour of them-concurr, It would ſeem that by that Act; ever - 
ſuch charges are yet lawful, . Andwhere the King; or Magi- - 
ſtvat has previous intormation of crimes latent," it wete againſt®- 
the intereſt of the Common- wealth, that they ſhould not be: - 
allowed to clear themſelves of theſe, by particular interroga=:- 
tots, it -- | | | & 
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:I, The effference betwixt an-accnſation byway of Summon, 
and an inditement, 
"2, Whe-may acenſc, by our Law, 
3» A minor cannot pur [nc witheat the conſent of bis Twors arid 
Curators, | 
4. In what caſes a woman may purſue. | 
+5, Whether aper ſon excommunicated, or at the horn, may p#- 


6. + # Ke, 
6. -Infamens perſons cannot purſue, andwho are ſuch, 
7. Whether moe crimes may be purſued at once, 
8, -The,purſuer moſt. find caution ani be punifdid, if hebe 066 


2108s, | 
9  TFhe purſner muſt aliment, 
8 | 'Frer inquificion is taken (which is nor-neceſfary See is 


4 YAftill arbicrary with-us) the party is either impriſon- 
.ed, and then he is proceeded againſt by way of inditment., or 
-heis ſtill at liberty, and then he is proceeded againſt by a tormal 

Summonds -7nditement + comes from the French, enditer, de» 

ferre homenalicujus, and by the Law of England, it differs 

_ from accuſation, inthat an — muſt be alwayes at che 
Kings 


ts * Kings inftence, -;and is but a bill, 2nd the-preferter.: of ahe bill 
is 00 way:tycd to the proot oft, upon anypeniley,exceprine 
be confpiracy, vid, Biyzt, dif, A ngl. ub, exditement. But 
20 enditemegt with us, - is a{cedule containing the accuſation 
oiyen to thedefender, ſo called, as 8Skeew fayes, trom the: Fremb 
. wotd Aid 'ts, what ſxycſt thou, tor direr the indirement is read, 
the Judge asks the Panne} what be can anſwer to it; and'it difs 
fers only from a Eibetted Summonds'in that it begins thus, 2. 
B, Ye areindited and accuſed, thac albeitby the Laws, ' &o. 
yer, ye, '&c, or thus, forafmeikle, as by fuck particular As 
of Parliament, &c. Murder, &c, 1s prohibic, and the pain de 
clared to,'&c, yer-you, A. B, did upon the 27. day, at leaft 
-moneth,&c, And it is writ only by the Juſtice Clerk,withonr a 
bill, and.paſſes not the Srgner, nor neegs it be (execuced with 
che ſolemniries requiſite in Libelled:Sammonds by Meſfengers 
in ordinaty crimes, and Heraulds in Treaſon, but may be given 
by the Clerks fervant 5 as was found-in a-purſtit of Treaſon, 
pmfued:by way of indiament againſt Mackalloch, Gordows, 
and others, 5, Decemb, 1666, it needs not likewite theſe, ;x- 
ducias deliberatorias, allowed to ſuch as are at liberty, andre 
purſued bya Libelled Summonds, bart aday or two is fuffict- 
ent, and fometimes they may be pwifued withour any time 
to be allowed, for thisprocedure is in effetrthe ſame vick rhe 
inquiſition ſpecially-treated of bythe Eiviliaxs, | 
There is likewiſe this difference betwixt an inditemenr;, and 
an accuſation, that an indirement properly is a-Libel raiſed at 
the Kings inſtance, and nor ar che' inftance of anyprivacperſi 
ſor: inaccuſarions; or Libets raifed ac'the inſtance dfipr ivac per- 
{ons as purſuers;,'' there muſt bes formal: libelked' Surmnonds 
uager:the Signer, focap, 1, R, M. lib, 1, mum,'7, & 8. ibis 
ſaid, thar Thett and Murder by inditemenc belongs che fu 
ſte; _ berauſe rliere'the! Kingior his Advocat purſups,\ But! 
where a:cercain accuſer appears, 4 purſuies: upon theſe Crirdes' 
may be intented before the Sheriff, and Skeex upon that Chap® 
M m m rer, 


o 
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rec, andiikewiſe | thes. c | 

wblerre; chatall:Criminal accularions are either by an'indices 
ment or-by a certain accuſer, and from this :difference arif. 
eth:chat ocher difference, that crimes per 'indiffementum; is 
only purſuable beforethe Juſtices, which is cleat-both by the: 
ſacccited/places, and the whole tract of the books of 22 ak, But: 


this aſt difference is'nom abſoler, for. of late before: the She- | 


ri, orat inferiour Courts, maletaRors may be purſued? either 
bya libelied Summonds;, at the inſtance of any particular accu 
fer. or at the inſtance-of.che Procurator. fiskal; by-way of in« 
dictmene., which practique is-moſt reaſonable; for it were 
2gainſt.theintereſt.of the Common-wealth, that Sheriffs, and 
inferiour-Judges, whoſe great duty, and chief. imployment ie 
is, to adyertto crimes, ſhonld nat have liberry:ro purſue, withs 
out-the.concurſe of an accuſer... 112 14131 

Te is indeed the intereſt of the Common=wealth; ' ne crimi- 


4 mencins: impunita, And therefore in Crimes which-imme- 4 
diatly concern the welfare of the Statez | ſuch as Treaſon, Sedis F 


tion, &6, every man maybe an accuſer;-bur it is likewife ths 
advantage of every privart perſon, that it ſhall not be lawſul to 

malicious enemy, upon the pretence of a publick good,to 
trouble and vex:ſuch againſt whom they carry malice, upona 
pretence of a:criminal.purſuir;; -and therefore according tothe: 
the common Law, in privatfs deliddis non admittebutur ad accu-+ 
ſavdum, nifi qui ſuam aut ſworum injuriaminſequebatur : and 
Farivag, ſlates ſuorum injuriam,” to extend, ad quertum gr 46+ 
y - and.it. (eems to beexcended with us within degrees de- 


ſendant; | and.thar-every: perſon may not'in our-Law;; purſue 


any privat crime, appears fromthe former Chapter, 

111; A Minor may not by the Civil. Law accufe,, wigh- 
on; the conſent of his Tuzorsand Curators. And where itis 
id, /.-4;k; H.c. 2. that-:a: Major being of lawtul age, he: 
- om it infiagacs, ;.. chaz: Minors regularly cannot-ac-! 
| 737 | And 


ip; 2um. 2, Dewvid Stat, 2 ; for. 1 


f3 
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Of Accuſations, and Accuſers., way 
"Aridfoicable ref this, the Juſtices refuſed to/gratit-proceſſe} 
at the itiftance of Wilion Unphrey, vgaihſt Foby MHdrum be. 
canſe the ſaid 1W5/liam 'was Minor, 'andhad no legal concurſe; 
29; of Fuly 1597, which'is founded*upon moſt convincing 
ſon, - tor Minors may'by'ill governed youth; 'ah8imptus 
dence, either purſuſng/injuſtly ſuch asaremoſt innotetit; or Elſe 
by _—_ unwiſely the Criminal purſuice, it it were Compe: 
tenrco them , they-mighe prejadge 'both themſelyes' and the 
Common-wealth, inſuffering che defender to'be cleanſed by a 
verdict, After which” Abſotvitour the defender could not be 
ag4in brought -to'a"tryal, mor would the Minor be” reſtored 
__ the ſentence, and yet a Minor may crave at the Barr, 
that the Juſtices would allow him Curators, «d lites, which 
defire;” the-ſaſtices will grant, 24, F#ly1600, Spence contre 
Bannatine. 4 | PF ov _ , 
* IV; Awomanaceotding to the Civil Law, could nor ac- 
eaſe inno caſe, except-where ſhe was revenging the injury 
done to her ſelf, husband, or relations, and in the former 
Chapter it is ſaid, 'that a woman can aceuſe none of fellony,” 
except in ſome particularcaſes, -which appears 'to be by the's, 
chap. num, $, the'Murder of her own'husband, quia una caro 
fuerunt vir & uxir, and N, 9, it is generally ordained, that a 
woman may be allowed to purſtie any injury doneto her own 
body, From:which we-may generally conclude, that ſhe may 
purſue, fſuarm ſed non ſuorum injuriam, wrongs done to her 
ſelf, but not wrongs done to her relations, | 
'V. Whether a-perſon at the horn,” or excommunicat, may 
purſue, appears to be debateable, for the one opinion it may be 
alledged, that it | is for' the advantage 'of the Common- 
wealrh, "that crimes remain not-unpuniſhed, 2, Civil Re- 
bellion, or excommunication, 97 tol/uyt jura nature, amongſt 
the chief whereof ; Lawyers: eſteem the' liberty of purſuing 
_ done to relations, and much more the wrongs done 
to ones {elf, - in his perſon or good name, . '3, Such asare'R&- 
| Mmm 2 | bels 


Accuſations 


«© 


ag-weongs done them ; for it a 
| $ doge him,. t 


ED 


eat GEp! the bs 1S-£ which ordingly.. 
overans the purſuer 4 .but Qn.the other hand, it may be alled- 


ged thar,-_ 1*, By the 311, cop. Star, Will, © Theſe who :con. 
cn1the Statutes of the Church, ſhall not be admitted taa, » 
cules... 24: Itis a Rulein Law,.:that fruſtre legem implorat.quj. 
roptra legems peecat; _ 3.: Aperſonat the horn, is by the Zn- 
i/bLaws: alwayes and oftentimes in our Law, ſaid to be out- 
ed, and.to be. og;lawed ,imparts the loſing all thepiiyi-. 
ledges af Law; ang in gur-Law,- they are ſaid, wow habere per- 
ſonam Faudi in judicio, Nor puts our -Law any : diſtiaQuon. 
beewizc. Civil and Criminal cauſes : - for reconciling which dit- 
ficulty,- it may be alledged, that there is a diſtinRion berwixt 
the being outlawed fora Crimigal or Ciyil cauſe, - and that: 
theſe who are. denognced - Fugitives upon any Criminal. ac- 
compt , cannot. be purſued till they be relaxt, which is in- 
cantravertedly true in our. Law z ſcing it a perſon-be denoun-- 


Law ,: be will not be admitted to-propon any defence till he be. 


therefore be admitted, do defend his own innocence againſt a 


famediſtinion ſhould be made, becwjxt a purſyer and a deſen- 


eſe anqther for acrime, ſhould debar.him from. ſeli-delence, 
fadebaring hiny om purſuit, : be nor ſo uafavour- 

> : Mad upon this.accompe.,; in a caſe betwixt Nyui4n 
Spenreand Befor: Bonn atiue, the Juſtices found, that che pure 
$47 ue. 


ced for not findiog caution for-hig appearance, to-under]y the - 
zelaxt; ;bue.chough a perion.be at the horn for a civikcavſe,-it - 


appears moſt unreaſonable, that becaviea perſon is not able. to. - 
pay. a great Sum, for which he is denounced, that he ſhall not 


exine.Jaid. $0 his charge. . {t ſeemylikewile reaſonable, that 
der-ie this caſe; . for -it leemsaneaſonable,. that he whoac-; 


yl 


'nunciant : © Trem ke ele 
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in2 Grimital gurſuite, could not by horning dehar & de- 
þ Gicper eperſoni whom he hanfeff had called, *' Ir may be 
iſe Aledged, that though the Kings Adyocit i may debar 
4 Panael from his \—_ when Hee FN rl --q | 

e cali, ſeiny.chey are tor the Rebeilt- 
Et «i is ; bar $7 latt in; Sadged by rs rather reaſon- 
able then'les rhecetore TT mentivii retirfier 252 good. 
oyertive, then 2 landing Law, 

V 1. Infamous perſons-cannor accuſe; accorditig'to our Law, 
and what perſons are accompted infarn6u$., is particularly env- - 
merat in theforefaid 17, cap, Stat, Willielm, © 

'1,' Infames dicimns omnes illas Pebſondd $6, t qui pro Alique 
culpa demnantur notabili, . * 

2." Et omnes qui chriſtiane legis winger ehicjant & eccleje- 


y 4K 


aftica ſtatuta contemnunt;, omnes ſures, [ acril 


c 
3, Ommnes capitalibus criminibus erretitos,” thi rew Of - 
olatores, p54 1rarong Sulceſſorumque-eoram Reliquerum ve 
Senftorum Pairum, libenter, violantes Statuta, - 
' 4, Et omnes qui advirſus Paties armantur, qui in omg. muN- | 
arte, tnfamia notantur, _ 
5. Semiliter incefluoſos, Perjurds, "homicides, receptatores | 
malefattorum; adulteros 5 raptares «,  malefichs, de bellis publi- ; 
cis ugentes ; & qui inju eve}. Sndlis gn4 bi Petunt tore teneri = 
aut {94 eccleſia lk aufer ynt facult ati, ACCW I, P, "G7 nou , 
probant, 'et qui contra innucentes 'prixeip RNs 7 Tracuns - 
diam provocant, & omnes | Los $0 I” iy helertbg) Pl ecelef, a” 
expelluntur. . 
6, \Ek omnes q40s. eceleſs a Plcg, LE Jualivi Tt inf al oi pro: l 
Iman em abeuntes, 


F | ng > 
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Publice panitentes, bi amos, omnes qui now, wy 1h Yo oo - 
(uf (anam mentens os bakers de pz Pare 
Jefantir,” . | how 2 C tees | 

Hs amn FIT FX, fy Wl actes PW TESC 
wn 'þ . of > moVium alibi 


tc. 4d acc {atis 
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cuſer , pur rlue Sealy ongs \ 0 and yer [eing. cit e3are 
of.lo great cqnſequencs..to the defender., and ate df (ogrett 
inericacy,, icappears giolt anceaſqnable, ata defender i ſhould 
be burdened with niore! then oge "defence ; at onces and It ap 

rs, ; that accuniula tion of crimes is intend, eithe? to*leſe 
the fame of thede oy or to diſtract . im from his de- 
tence, 

*V 111. To.the end that perſons may not be unjuftly pur- 
ſued, the - Toes did appoint two els, \# That 
purſyer thould find Caution co. infiſt. 2, That he ſhouldbe 
_ as a Caſumniator,, it-his purſuit was found ro'be.mili- 

As.to the firft , the form, amonglt the Romans , Wi, 
w— wy accuſer was oblidged , de ftrre nomen rei apud Pr eto- 
rem atg; [e inſcribebat libello judict porretFo wel intodice publi- 
yy , ay epoſits cui TafSiegt [ubſcribebat & ad talionu 
enam ſe. qbl Fey in " Falun calumnie, Inſcriptionis fa- 
ula SPpar Fol. Conſulibes ills', die illo'upsd 
: any, im Mk i orif e foe <t[c MeDiam legem Julia dt 
advlt, reami deferre quo d dicat e tam, cum [eio in civitate ills dt- 
F7 illime , "menſe fe ito, con{ulibus illis adilterium Commilj ſe. 
FI inſer ls Wes on] neceſſar 1 1n attrocious , bur not in 
0 ev ile &7 ano "oi [curre ban'ur , 0, leis f: 

be Y oy T- fo vine, Se he netemry 0 inſctiptioh was It» 
| even in artrocio dys crimes ,. as when a Woman , ſu- 
all vnſuriaw Polegs itur & parentes filis necem & > contra, 
And generally . 1 Lf .Þurſuer could nor_be purſued'tor 
- alumby , he needed nor. Ta th ya bevaui(e,, inſcriptions 

were op/**Nceſſir, to th Reta 


che Purſuer mighe' be paaulh. 


_—COO yg onyQy 
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+ ed, it he were found guilty of DAP. Not wee. theſe, 
CT ant 


inſcriptions necefſar in-reconventions, e categoriis\,} be-.. 
cauſe, . in theſe, , the purſuer* intended not ro calumniat, - 
but only to defend himſelf , by rectiminating che pyr-- 
"The- inſcribe, was, according to. che Ciyil.,aw,, oblidged 
to find Caution , | perſeveratarum in accuſatione uſq; ad [ex- 
tentiam.,.l.. 7, ff, de accuſ,  the-reaſon: whereof, is by one of. 
the Greek Scolzaſts, (aid,to be, rep wytgae 7h heTryber weorgror, 


"ne facile qus Det Lak Er per currat, Suitable rothis, out ' 


Law has ordained , that the purſaer ; whenhe raiſes a crimi- 
nal Libel, ſhall find Caution to infift;/in the intented purſuic; 
and this. Caution. is found., either by the Cautionet enaQting * 
himſelf in the Journel Books , which"Act is to be fabſctib-. 
ed by him, or elle if the Cautioner be abſenr, he ſends a Bond, 
bearing a clauſe of Regiſtration in-the Journal Books; which ' 
isaccordingly therein Regiſtrat ; this Caution was fiiſt ap- 
pointed by the 34.4, Parl, 4, F4, 5. by which,, the Ju-' 
ſice-clerk ..is oblidged to take fickerſutery , that the purluer” 
ſhall bring back-the criminal 'Lecters indorſed., and execure - 

but the Cautioner is not oblidged with us ( as hes by the Ci-.' 
Lay) that the purſuer ſhall inſiſt, and chepenalryappoint- - 
ed by.that AR, is, an Earl, or Lord, two thouſand Merks, a 

oreat . Barron one. thoo and Merks, a Fewer five hundred 
Merks,, an.unlanded Geatle-man two kundred* Merks , a 
Yeoman two hundred Merks: Butof old; accufers behoy- 


and Þ, be, £4090% Had a Cauciober it's ſaid rhere; Thar his 
Oark! thay be tate 


454 of Aeriiojjend py ”"_ 


e patty is umnabte. Whettrs,,* 
ethr perfor 4 
7 ki _ ond 


5 | Rob 


ick tev venge , phate, ( 
admitting this " Cautio Jaratoriz 
os der is yo nangch his 


He me He 1 Howie Hurt [On 


thole S; fm vel Jaajum'? 1 Key braſequ 
ticategorits , the accuſer r oft Qilt find Sutton, whertn we 
" very I, gutet from. che Civil Law” fot the defer 
. der_1$ 2s much Prejpd ed, and in nay be ay Eh eaffly tedudles) if 


| chelk pretexts w re allowed, to Tlfige che pupfyers malic, 
generally be wk be in other caſes: in this fikewiſe we 
r from che Gil Law, ghar the defender is oblidged tg 


Ga Caution for his compearanice?, which he'is cotnoanded 


ro denounce him Rebet, if within fix dayes after che Sum- 
monds is execute acainſt him | > . he find noc Caution, in the 
Books oks of Adjoual, to; cle! effet forefaid; which Camt-' 
, thaysh. it be found , yerif it benot incimat ro che Mel-' 

ger s the Mefleng er may {till denounce him'Rebel , for not 

Fe ing of "oh. ng And chough by the Civil Law, and ours, 
the Advoeat arſye withoue conſent of che privat party*: 

yet hes FL $4 ded to find, Gautioh., "mum into non preſs 

mitur calunonia. : oy the Adyocar in-our pradtique, ddch'ors 

.Jiparly-oblidge hisinfo;mer.$o find Cancion, elſe he refuſes him 

his concourſe, 


aw. t At., i tang , he"is obtts ed rorhe 
ES rs Es FE. Fa, a Pg - 
if there be bode che Bk het is net in nth 


Dn en al 


4 Et 
V. by oh Wo noe pr 


ue if their Purſuit be 'found' to'be matir 


Wajef! es Adyocay Mi be Mio Joſt" 3 ro. potſhethe- ' 


, purſuers. at 
with os, 
dibar tf citew is 


todoby the Letters : by which the Meffenger is cartiiriaidet | 


q the ocouſerhoſang ra ha e been cafumnious , 'ot.25o0t | 
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ip is arbitrary to the Juſtices, to inflit what puniſhment the 
pleaſe , either that ſanje le teri, wherein the rw nes 
is abſolved,or = a ſeparat Bill,or purſuitz as alſo , he is by 
the Juſtice con my ordained ” pay — and in- 
tereſt, or expence the es pleaſes, doth tq the parties 
and to the ADRs 1 NX6A to > 4. Civil 
Law, Procurator fiſct non PR calumnioſus; yet ſi pro- 
curator fiſcals calumnioſe inſtigat ſudicem ad inquirendum tene- 
tur in damina atFiont injuriarum & toneremari debet, 1, untver- 
fiC, nbi cauſa fiſcal, 8&c, And according to the opinion of 
the NoRors, hodie. & judex & procurator fiſci affeftate conſe- 
quentes crimen extraordinarie ſunt puzendi, 2, 

1X. The Juſtices ordain., that becauſe many poor perſons 
were maliciouſly , or ignorantly impriſoned , that the Magi- 
rates of Edi»burgh ſhould impriſon none , | but where one 
thould find caution, in the Books of Adjournal , ro.inſif 
2eainſt them, and to aliment them; and thar they ſhould ap- 
point a Procurator, dwelling within Zdinburgh, to whom the 
Juſtices might. igtimat, when they deſired the purſuer might 
;afſt, thes, of Fuly 1661, which ſhanld be done, and ex- 
ped very ſpeedily ;,- and for this end , the Bilbop was appoint- 
-6d to vific the Prifon every F riday and. Wedneſday ur rey apr 
Veober ,:F6leriter. judicath, 'Bajal. Lat 6: pfted.ree7 «© B02 3A 
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1, * Whother.e Procirator” ſhiuld bt admitted forthe pur ſaer in. 
his abſence, © | 


2; | His Majeſtivs 4dvocet may deput when he is purſuer, he ha. 
14 »: alfs ether priviledges, © | hes 

3: In what caſes Procurators are admitted in defence. 

4. What Oith of Calumny'ts allowed in Criminals, . 


[ 


- OG? 


THe DoQors mike a difference ; 5nter fniplicents alleguts.. 
2: rem, whocan%only propon whar:. isnottour, as thit 
che. patty * cited (is: known *'to be -fick- 5, & : procaraths 

rews,-: who! miſt have amandae; and'may proporideelinatois, 
erdilators, " defivſorem Iinocentis, - who'nat” only canpro- 

pondilators, but may likewiſe defend, et <Advocats [emper - 
mputatur defenſor, and.needs no-mandat , but his Gowa is his 
watrand, and.yet in Criminals he muſt have a Procuratory,. 


j#d, but by the Law ef moſt Nations, a Procurator is admitted 


þ 

#3 op | gers 097100 2 chm was requilite, Char, fs. 
queff. 24, N.22..the det 

am reddatur cluſorings,. 


1.: According to the-Civil Law, Procurators were neither - 
admicred copurfae;-nerdefend, 7; wt. 5, a# crimes fe pub, 


for pan talions is now taken away, which was the- 
er muſt ſill be-preſent, ze. judic#*; 
W.ith us, Pcocurators are admitted for the purſyer, and yr 

| rh 
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* :;xhigappears fot to 'wine difficalcy, 'for if the defenderfhould 
deſire Thar the pirſiter ſhould ſweat the Libel; the*dyet 
' whuld 'defert, if this were refuſed by theProcurator, ' and 
cough ix Civilibus, -a day may be taken toptoduce the purſu. 
ef #0pive his Oath of Calaminy.,, which 'Oith of Cafumny 
is the fame chisg we calf fwearitts the Libel in'Criminals,” yer 
ſeing/all Criminat'dyets #reperemptor, ſo that there cannot 
be'a day allowed to'the-purſuer to give his oath, it were unrea- 
ſonable but he ſhould be preſent, for elſe the defender is pre- 
cluded from a'very' great advantage,”  ſuch*as is the purſners 
oath of Calumny, * which "if the'purſaer himſelf wete'preſenc, 
and refuſed, no purſuic would be ſuſtained: ar his inſtance, 
likeas, if the purſuer were preſent, it might be referred ro'his 
oath, that he gave the: witneſſe good deed; or that he knew 
the defender tobe alibi; "by all which ic would'ſeem, the pur- 
ſuer ſhould till be preſent z, yer this was expreſly _ 4. 
Auguſt, 1652, Where Ballindalloch, was-parfuing Fobhz 
Grant, but there it was anſwered, 'that Balindalloch was'one of 
the pu: ſuers himſelf, and the remanent were his Servants, ' 
IT. Albeit the-Kings Advocar be purſuer in moſt caſes, yer 
he uſes ordinarily co conſtitute a depur, who ſhould produce 
a written warrand under his own hand, 'etfe cannot be 2dmire 
ed, and this deputcan defert a dyer, 'though his Procurato- 
ry:do net inſtru& him with @ particular power-forthat*effet. 
29, November 1638, Mr. George Norvel Procurator for Mr; 
Fohn Rollo, which is conſtantly the opinion of the Do@ors, 
His Majeſties Advocat uſes nor to purſue a Summonids of 
Treaſon, ' without aſpecial warrand under his Majeſties hand; 
or a particular order from the Council, which he-ufes to pro- 
duce ante omnia, and-is ſtill marked by-the Clerk, as may be 
ſeeniinall adjournal Books, bur particularly in the caſes of the 
Lords of:och:ltree, and Balmerinoch,. .' : 3 10-3. 24 2001 
His Majeſties Advocat, with us examines patties, ' and wit- 
neffes, betore-che'-Procels be-intenced-, - whichhe'doth upon 
Nnn 2 Ppretex, 


o 


Off, Advocats and Procyrators. 


bl ” 
% 

tQ | ad he 
ww 


purſuit. $3 


par 


(AY aat Ver 


ES: orherwſe r 


And if-inog 


Kiags doroen ſhguid gog.make cheroll of Aﬀſizers, 
55 tqo.much dngreſteces much 


allowed 
; peas with. us inCriminals are called Proloquutors, 
{ No perſon ſhould plead. or _—_— in-ceduRion of fore-. 


Pet. $,>Buc in other purſuits of rea , no Advacat is obs 
liedged to.grave.alicenſe, .andevyen the foreſaid aR is abroge- 


plead in-all-Treaſons- purſued before the Parliament: bur. by 
\ the 99, AG, Park, 11, Fa. 6, Advocatsare allowed betore- 


Judges,. te compel chem to plead in ſuch (alot and the for- 
2M toplead-for Traits is diſcharged, miſt contedarer licew:. 


uleto proeeſtthat no-eſcape at theirs.in pleading, may be mil- 
conſtraRed , 'fince what they ſay,. is rather ratrone of foss, then 


hard to be (ſevere in ſuch caſes toAdyocars, ſince they are acclts 
amed ta. much-freedam, and:arc oftentimes tranſported by 
the heat of — andzeet.cochete Client, nor would 
me have; 
Was ifs} 


ny merenot:allowed, and it- 18againſt reaſon. 
not 


any thereks kaay how go Libel exaQly, ang: 
ties, [if he find noground forthe. 
but -many.. leamed. Lawyers /,+ have - alwaye, | 


thought this Pracedur dangerous.z-. for higMajeſties Advo. | 

Ailapanyavemrets, Auto hold not be aVonegl to. 
| +he may ſt raid. from, 
reformation.of the  Jultica. a tis wes found. that the. 
Li dueakd-be-fer the fam, 


reaſon,. 6 pe ty yp tD-examine the witnelles, - figce that is ze 
the Advocats tor:the defenders, ot- 


fa «x ricbouyleawegranmed by © Fg, AR 135. Fa. 6. 
red, 42.38, Perl, 11.F4,6, Which grants only liberty.to. 


all Coures/to-plead, without licenſe, and power is granted to 


mer reſtriction yh been founded-upon C. falicis ge penit, in6;” 
"When Advocatsaſlit Pannels, eſpecially in Treaſon, ay | 


ex froprio-motu, is weſcein Balmerinochs caſe ,. and itwere+ 


agexin their. defence. , / agatoſt ſuch pur- 
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| 'pinion'of the Do 
is nor allowed with us, Procurators might likewiſe by chat--: 
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n&t toallow it, where they ate forced t6 plead, -a$ they ordi- 
narily are in caſes of Treaſon, and yet if any Advocar will de- 
fend hisown eſcapes againſt anthotity, te may be puniſhed by 
deprivation, . but his puniſhment extends no- further , even 
where he ſpeaks Treaſag, 4$ was found in the Senzt 6f 8voy, 
Cod, fabr. tit. de canis den 9, Res : 

By the Civil Law Procurators were admicted for the defen- 
der, . where the pain to be infli Red was nor corporal, for the 
reaſon why perſonal preſence was requibite , viz, that the de- 
fender might undergo what was inflied, did here ceaſe, and yer - 
with ns; the defender muſt ſtill be preſenc;even where the pain 
to be inflied is pecuniary , ſuchas in cutting of greett wood, 
ſtealing of Bees, &c, © becauſe the cercification of the Letters 
wichus is ſtifl to compear to underly the Law, under the pain | 
of Rebellion, . and hath nor thoſe words adjoyned , or te, ſhow 
4:rteaſonable cauſe, which being added in Summonds, for Ci+ 
yil cauſes, is aſufficient warrand. , for the conſticuting a Pro«:+ 
ctracor, 7 | | 
Noblemen 5 engemighe by the Civil Law, and the'o- 

ors compear by their Procurators, bur-this. 


Law, be admieted to propon the incomperency of the Judge, 
even in the cafe where there is a Scarute appointing the deten- - 
der to compear perſonally, which ſhould much more be allow- 
ed wich us, where there is no ſuck Starure; 'bur where this ne=-- 
cefficy is impoſed by the will of the letters : Bo, tir, an incri- 
min, num, 13,14, Fa'in, de war, queſt. 99, num 168,., arid 

et Thave ſeen choſe who killed 4r»frong the cuſtomer, out-" 


lawed., Fuly 1668, Albeir it wasalſedged, . they dwele with- 


in the regality of Annandale, and ſo they ſhouldVe repledged, 


'which was repelled, becauſe they were not Pteſeht; yer the - 


reaſon might be, becauſe che Juſtices were Judges competenr, 
e0 _- , andthe repleyiation was a priviledge, with which the 
Lord'of Regality might have diſpenſed, and'ſo was cotnperent 

n only - 


466 Of Advocats, and Procurators. | 
.only to him , and to the defender , who ſhould have compex-- 
.  Procuratorsare alſo allowed to propone excuſes for abſencs, 
&c. ſine mandato, fi excuſationes ile ſunt fatti, & neceſſaie, 
as. is, fackneſs., impriſonment ,, &c. _ Sed. ad allegandum cau- 
[as probabiles , & neceſſarias ab[@#77 , (uch.as the want ot a 
ſafe conducts, 'requiriturmendatum.s quia abſens its renuncia- 
reporeſt, & non conſtat de ipſims voluntate, niſi per mandatum, 
which .diſtio@ion , I think unneceſſar , becauſe it is alwayes 
-preſumed , that.the defender would willingly have himſelt de. 
tended z and,with us, .a Mandat is not neceſlar, if an Advo- 
cat be imployed, for his Gown is his watrand - and where 
an Advocat is imployed, I think , the Cautioner may be ad- 
- Mitted,, albeic he have no warrand, quia qui ſatiſdat dicitar: 
habere mandatum de jure farin, ibid, part. 2. num, 283, and 
the Cautioner detends himſelf, eocaſs , ſeeing if the reaſon. 
of abſence, or Eſfoinzie ( as we call ic, be tound relevant, he 
will not be unlawed, and where a Mandat is neceſſar with us, 
which is, where an Advocat is not imployed ,) it may be 
doubred , if che Mandat be ſufficient, it ſubſcribed only by 
one-Nortar,, where the party cannot write, which though it 
be ordinarly ſuſtain'd , yer it would appear , that eo ceſs, it 
ſhould be ſubſcribed by ewa, for the ARtof Parliamenrt.re- 
and four Witneſſes , inall caſes of great 


nas nn £2 & ww tf ., .. © DO-@f > -. © wm wt hi oo >: 


- guſt 1598, Advocatus contra the Laird of Da/gety , nor yer to 
ceclare 


* declare who is his informer, the 20, of Aprili599; Advs- 
catus contra Fohn Connel, and others , bus this ſeems unrea- 
ſonable, ſeing thedetender ſhould not be prejudged , by the- 
intenting ofa purſuit , at the Advocats inſtance z and jure n4-+ 
zwrali , the purſuer , or informer, which is all one , ſhould 
got bea.Witneſſe,, norcan it be known who is purſuer, . with- - 
out the Adyocat declare: it is alſo agreat encouragement 
eo enjuſt* purſuits, that any: perſon may inform at random, 
wichout-being known, and the informer is liable in -damanage, - 
and incereſt; if he inform without any ground , even chough 
the purſuic be only raiſed in the name of His Majefties Adve- 
cat, AG# 7%: Parl. 6. Fa, 6,-. but if the Advocat may conceal 
fawfully the informers name , . then the defender.is precluded 
from all theſe juſt __ This priviledge of.che Advo--- 

. catsnat ſwearing the Libel, ſeems*to be founded upon the - 
opinion of the Doors, who contend , that Procurator ex of< 
ficis non tenetur preftare ſuramentum calumnie-; Gail,” obſ, lib: .. 
I: obſer, 388, yy 


Of Libels , andthe forms" 6368; 
. .. of Proces therctore-, 
lating. rt : Wit p 


A. 


Ie. - A Libel 6 a Sylogiſys, 

2, It ovght to.conde[cend upon time, andplace, 

' 3. Whether the qualities Libtlled may be paſied from, _. 

"4. The ſlile of a criminal Summonas, and Inantement,, . 

5, How a criminal Summonds ought t0 be execute, AE 

6, Whether a perſon whois baniſhed , may ſafely appear before 
the day, inthe citation, 

7, How criminal Aftions are tobe called, and the forms there- 
torelating, 


1, Az is generally by.Lawyers thought to be a Syl- 
logiſm , wherein the propoſition ( as we call it) is 

founded upon the Law , and .though the propoſition be oft- 
times generally couceived thus , that albeit by (eyeral Acsof 
Parliament , ithe crimeof , &c. be expreſly forbidden, &c. 
Yet it is moreregular to expreſle the particular As, where- 
upon the propoſition is founded, The fubſumprion of the 
Libel, is the matter of Fat , which ſhould condeſcend = 
T the 
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an 
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| "che aftors named, and deſignations, and upon the place where = 


the crime w2s committed ,- either ex;reſly, as the Houſe of 
ſucha-man:, orper roherenteas , as Lawyers ſpeak, as that it 
was doneneer ſuch an Hill, Water, &c. EI. | 
11,.-F hat:the place muſt bedefigned, is exprefly required, 
}, libelloram:,. ff. dc: a6cuſ;, But: whether the Day. , or Mo- 
nech muſt beexpreſt,” is mote oontroverted,; - and by the for- 
mula, expreſt in the toxmer-Law , the Place and Moneth, are 
neceſlar.,.-and to that formula, is there ſubjoined, thir words, 
neqz diem neq; horem invitus-comprehendet., but according to 
the opinion of the-DoRors., if the defender compear, and 
crave that the purſuer -ſhould exprefſe the Day , becauſe he 
offers to .prove, alrbi/., then the Judge hould force the ac- 
culer to expreſſe 'the Day z for elſe-the detender would he 
precluded from proving his innocence, Bart.-#n l, is.qui reus, ff, 
de pub, Fwd, Butthough in that caſe the accuſer is oblidged 
to expreſs , yet he is not-obliedged'to prove the ſame z be- 
cauſe theexpreſſion-thereot is not neceſſaty,, for the relevan- 
cy of hisLibel , but only for the clearing of the ochers inno- 
cence, Bertr, and /i6, 6, Conſil, 6i, Asallo, if the-purſu- 
er can upon Oath depone, that he doth -not remember the 
Day , and that he does not omit the ſame maliciouſly ; eo 54- 


{s , he is not obliged to expreſs the ſame , Clar. 9. 12, num, 


13, - But the former difficulty inthiscaſe ſtill remains, which 
is, that the defender lofeth the benefice of this defence , and 
is prejudged by his accuſers.ignorance , which feems to be un- 


juſt :. and therefore Cook 7,770, Calvinscale obſerves , ithat 


-an inditement ſhould be moſt curiouſly, and certainly penn'd, 


and by the 37+ Stat, Hen. 8, the Day, Year, and Place muſt 
beinſert, By the 80, ch, quoy, attach, theſe ſevenare'to be ex- 
preſt., the Names -of the Parties, Day, Year , and Place, 
Cauſe of the Complaint-,. and Damnage. According toour 


. Law , either the crime is ſuch-, as depends upon time, aS'is 
theſtriking one ia the Sefliogn- Houſe , whilſt the Lordsfir ; 


O09 or 


in cheſe.che particulartime muſt be bothulibelled, and proved, 


becauſe the rime.is not there a meer circumſtance, . bur-itis the -- 


medium concludend: ; and.therefore a Libel in-Detotcemenc, 


time,: ſince it was lawtal; if the Rebel hae been appreh«nd- 

eduppn the$abbath , x67, but I think that chis might, 
have-been prapon'd as a defence , and that the Libel wichont. 
the Day , was relevant; but there alſo: the Year was not iti. . 
ſert- nor would the-Juſtices'allow-the filling up-th& ſame xr; 
the Barr, as in civil caſes but in other caſes, where the 

crime depends not upon time, we uſeto Libel in the Moneths 
of eMay.,. Fane, Foly,. &c.: or one, or othet of. the Mo-. 
neths, Weeks, or Dayes of the ſaid Moneths, bur'the exprel- . 
fing of the Day , -is not found.neceſſary, as in- the caſe 'of one 
Hay & was tonnd the 5, of November 1612, and-likewiſe upon . 
the 8, of July 1625, where a dittay of theft, was found rele-. 


vant ., though neither condeſcending-upon-rhe Day , not | - 
the marks of the Goods : Andin my Lord Argyls caſe, the-| 


Parliament. found it not neceſſary to condeſcend, Even upon 


the Moneth , bur-the ordinaty Caution allowed the defendet, 


in that caſe, is, that the defender may offer ro prove, [that 


quo 4d. {ome particular Dayes of theſe Moneths, he was ut - 


bi, andquo.ad theſe, the Libel will not be relevant-,' nor he 
paſle thereupon, to the knowledge of an inqueſt, bur will get 
a precept of excolpation: . as for inſtance, it one ſhould be ac- 


cuſed.of killing a man';+in the Moneth of Havch., upon the - 


Street of Bdinburgh ,, hemight alledge, thatywo ad," the fir 


fourth-night he was at London, quo a4, ſomany otherdayes - 
thereof he was at New-cafle, &c; And itthe Wirneſſes, when | 
che Libel comes to Probation, dodepone; that upon any'0t. 


f 
% 


theſe dayes thecrime wascommitted, ' in which ab; is proved, ; 
the .detender will not be'therenpon convi& for-rhought cho 
putſger needs not: condeſcend upon the Day , yet the' Wit- 


meſſes muſt condeſcend upon it, in the caſe where {4b is offered 
t0 


orthe wounding, or killing one-inrimsof Divine Seivice, ang:1, 


ws nor found relevant , becauſeit condeſcended'not apoithe - 
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4:1, - to be.proyed,, butoctherwayes-it may be controverted whether 
"i 


a_Libgl be relevanr,. bearing in the general, - che;commitring 
of the Crime, but not condeſcending upon the particular man- 


' ner. as for inſtance, if it {honld be ſubſamed-upoa the As 


againſt foreſtalling and regrating,: that the defender did fore- 
ay, but did not.condeſcend-upenithe particular petſons, - from 


whom the.carnswere bought; or in uſury, it the purſuer ſhould 


-not,, condeſcend upoa the patticular way how the uſury. was 


committed. and in my opinian, regulariter, the crimes ſhould 
be particulatly ſubſumed 4 becaule elſe the relevancy cannot 
be debated before the Juſtices, - and the aſhze ſhould be con- 
Rantly judge of the maccer of Law, and the Pannel ſhould be 
put ott to the knowledge of an inqueſt, upon irretevant crimes, 
all. which were abſurd , but yet there are ſome crimes, ſuch as 
fore-ſtalling, and regrating, in which ir is ſufficient ro libel the 
Crime, without condeſcending upon the particulars, for in 
this, crime it is declared by 148. 4d, Par, 12. XK, F. 6, that 


-a Libel bearing common regrating,or fore- ſtalling,in-the gene- 
ral ſhall be relevant, without condeſcending on the time, and 
| «way of committing the fame, And accordingly upon the rr, 


Fune 1596, A Libel againſt Tovng and others,for tore-ftalling 


was found relevant, though it condeſcended not upon the 


particular perſons againſt whom this crime was .commitrted - - 
And it may be debated, that a perſon being purſued tor com- 


mon uſury, if thae crime of common uſury, may befuſtained» 
without any particular condeſcention, - becauſe both: the rele- 
| vany, and probation is referred to his own Oath, and ſo he is 


not precluded from any defence, bur finceit was neceſſary by 
a particular. Law in regrating, to appoint the Libel to be 


| tjound relevant upon that general, it ſeems'to follow, that re- 
| gularly the particular way,» and manner muſt be condeſcended 
upgn-z elſe that particular.difpenſarion had 'not been neceſſa- 
| ry. Whether a concluſion be neceſfary in Criminal Libels, is 


Itkewiſe debated amongſt.- Lawyers; -bat-cthe common opiort 
ts, that it is not, becauſe though in Civil caſes, the purſuer 
Ooo 2 may 


"as — Ofbibely.andtbefwmr of 


may.craye more, or-lefle, nor what is due to him, yer in Crimi- * 
ngl;: eicher che peaalry' is decermined by a Law, . which the: 
Jadge muſt follow: thouglvit be not craved, or othetwile the 
pain'is Arbicrary:, and chere the parſuer cannot by his peciri. 
on decermine theſame; bur maſt leaye it to the Judge, /, r.5, 
quaruen {fi ad '8, C.turpil, |, fide privat deli 71 1, ordine fu" 
exrcipa/em, and in-cheiform- fer down 7, 3.--f,” dr accu[atio: 

-Paulne, there is :no concleſion expreſt; but yet with us,” 
theres alwayes a concluſion in every ,Libel-, though ic bege- 
neraL:and I perceive that moſt of the practitioners are of opini- 
on; that at leaſt a general concluſion ſhould be added,” 

I I T.. Whether. a Libel beiog libelled qualrfeate, the purfuer: 
may -paſſe-from the quility - , Is been: thus determined: 
by Lawyers, that if the quality amoune toanother' different. 
crime, it cannotbe paſt from, but if the quality amount only: 
rQ anageraging circumſtance, it may be-paſt from, As fox. 
?mſtancs, *it the purſuer Libel upon the AR of Parliament, 
whereby.murder under truſt, is Treaſon, and ſubſume that: 
the Pannel is guilty of murder. under truſt, inſofar as the per- 
ſog murdered, was father tothe marderer, it when the caſe is 
to be.tryed, the pwſuer ſhould declare, _ chat he infiſts againſt 
him;asa Mu:derer famply. becauſe he-is not-ſure to prove, that: 
the.perſog killed was father: - I think go cafs,- the purſuer 
could-not ſo reformor declare his. Libel, for- that makes the 
crimes to differ, the one. being Murder, the other. Treaſon, 
and thedetenger was only . obliedged to prepare him to defend 
againſt-'T reaſon, and finding that he was ſecure, 25 to- the 
crime; libelled, he needed not prepare- other defences, 'or raiſe” 
exculpations for that effet, . but' theſe quyities which a- 
mount only 40 2ggravations, my bepaſt from , as was decided, 
11, November 1672. For Aikmas. having -purſned Carneyy 
| ol, Nemgate tor oppreſſion, conform tothe-'25.:AG 4, Parl' Kr 
F« 5. becauſe he had beacthim,  who-was'a Magiſtrat, in che 
execciſe of his Office, : che Juſtices having ſound, that the _ c 
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{yer could not in the conſtruction of -Lawbe-repute a'Magi> 
firar, becauſe he had not taken the Declaration, ir wanders. 
ter alledged, that the Libel being:only fonnded upon the fore» 
faid Statute conceived in favours of- Magiſtrats, and the con- 
eluſion being againſt oppreſſion, and nor againſt beating the 
purſuer, .could no-more infit upon that Libel, | which was te- 
pelleg, forthe Juſtices found, that the beating any-man, was 
2crime,: and the purſucr might infiſt agaiaſt che defender tor- 
beating:him; fince his being a MR »was only an aggraging » 
circumſtance: . Yet this ſeems a; hard deciſion; ſince the pro- 
poſition of the Libel, did not bear, thac beating was puniſhable, 
nor did the concluſion bear, that at leaſt the Panel was puniſh- 
able for beating a treeLiedge-&'it this were univerſaly allowed, 
alternative Libels were unneceflary, and.chis:would occaſion - 
much looſene(s in Oriminal Libels, . whereas Lawyers trea- 
ting of. Criminal Libels, have laid: itdown (as a prin- 
ciple, that in criminalibss non licet vagare,: and the crimes of- 
opp:eſſion, and: beating, are different, Nor can it be denyed, - 
bue. that a privat perſon differs from a Magiſtrat,: ſo that this - 
qualicy made the-perſons, the crimes, and the medinmr conclu-: 
dendi to differ , 
I V. For the better clearing: af our cuſtom in theſe cafes, I : 
have (et down the form both at.the Criminal Letters, -. and:. 
Criminal Iadiament now in uſe with us; -. 


A. Crimingl Sommonds. | 


-YHARLES, &c, . humbly mian'd and complain'd to 
\_41Us, by Onwr Lovits, A, the relies,” B, ſiſter, daughter, and © 
neareſt kinſ-woman, C. as Mr, with the. remanent kin of Um- 
gubileMaih, Servant. to the faid C, and Our right truſty and. 
well belavedConncellat, our Adcocat, for our intereſt inthe matter 
wnderwritten. upon Liſtoun, without any ſift cauſe,” offence or in-. 
jury dome ts him. by the [aid umqu hilt Mi.n, having conceived a 

"a deadly | 
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deadly /bhetred; and wvilwill ageinft Bins; with an ſertl, , 
7 h latior cetdernedicbſire 'ne life;one ode cm wy 
ly,- wpoxithe left dayof | ' (where the [aid Main was inquiet; 
lb for the time, expetting no harme, 1mjurg nor. 
pur ſuite of ay perſon', (hat to have Tied wader Gods peace, with 
arsc:rAnd{ the ſaid Liſtoun being bode n with agreut:h atton, on 
rung in tiis.hand; andwith knives and other inwaſiveweaptus; 
firſt upbraidedthe ſaid Main'with words, alledging that he was's: 
common Thief, andtbad ftollen, &c, Andthereafter, betauſe' 
the ſaid Mainihad parged himſelf of that calumny, -andſatd be. 
- 045 #8 honeſt « man as him{elf, ' he thereupon ran and ruſhed ther 
ſaid Main (bes —_— man of 74.years of age ) to the ground” 
under his feet, ftruck himin the head, craig, ſhoulders, and ſide; 
with the ſaid:Batton, 'lap upon his breaſt and belly with hit feet': 
: andhknees, brat him:wpon the heart, and thereby broke, and brui- 
ſed his whole :3ntrals, and noble parts, thereafter heaſed and drew | 
him by the. heels, off the ſaids lands, by the ſpace of a quarter of a 
mile; to.« low Vault in; &c, and impriſoned him therein, tan- 
quam in/privatocarcere,. Sebring inthe dead thraw: Liktas,” 
within three hoars after hu empriſoning in the [aidV anlt #he poor © 
aged man dyed of the ſaids ffroaks and hurts ,, likeas, to (upprefie. 
the Marder, the [aid Liſtoun with his -complices, buried him in 
an obſcureplace in the night time, ' and ſwa tht ſaid Main was 
ſhamefſully , and cruclly murdertd, 'and'[lain, ani} ſecretly buri- 
ed by the ſaid Liſtoun, and his complices, andhe is Art and 
Part thereof, committed upon [et purpoſe, and proviſion, and 
forechought Fellony, in high and manifeſt contempt of our Authe- 
rity and Laws, in evil example of athers to commit the like y, if. 
ſwabe, OUR WILL 1S herefore, &C&. ard in Our name and 
authority, command and charge, the ſaid Liſtoun, committer of 
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Tolbdith fin; Edinburgh; onthe © Day of, 41th hoyr of 
Canſe, under the pain contained in Our Atts of Parliament,” and 
that ye charge him car 5," if that he'cawbe apprehended, and 
failing thereof; at bis:dwelling hoſe," anilby open proclamati> 
an; it the Mercat Croffe of the-head Burph ofthe Shyre, Stewat- 
ry,” oBRegality.\ where he dwels,' to comrand findthe ſaid (overty 
aFed, in manner foreſaid, with in-ſix-dayes next after he bees 
charged be you therets, under the pain of Rebillion, and putting 
of.himr1o:the Horn, the whilk fix dayes bedng by paſt, and the-ſu- 
rety not being found:, that ye immediatly thereafter denounce him - 
Rebel;-and put him to our Horn," and-eſcheat and inbring alt his - 
moveable goods, to our uſe, for his contention; and cauſe Regi- 
ſtrat thir our Letters, with the executions thereof,” inthe books of 
Adjournal; within fifteen dayes thereafter, conform to our <A 
of Parliament made thereanent, and if he find the [aid'foverty, 
enitimation bein; alwayes made by you, to ns, : 'of the finding 
thereof, that ye Summond an aſtize hereto, not exceeding the 
number of 45 ,* perſons,” together with ſick mitntſits as beſt hmws 
the werity of the premiſſes, - whoſe names yi ſhall reteive'in the 


"Rolls, | ſubſcribed by the complainers, or either of them, ilk per=. 


[on-under the pain of # 100, Merks,' as ye will anſwer tos - 
Exdeliberatione, 12 :241 xd $109, SHAMS 3] Hons. 0. 


: - The form of an-Indicement is thass: -» ft: 


' 


k 


Por fantiblt 's the abmhinable,. vile, and filthy wice of Tu 
"* ceft , being ſo odious, and deteſtable in the'preſence of Al- 
ighty God, and. be the Jame eternal God, , bis x xpreſs word fo 
any epndemne +  Therifors our _[rvereen Ford.y out of bs, 
gladly" ofitlos”, "and zeal, by ie ae AR of Parligment, 
ex preſy Staturt,, and ordained, that whatſoeyer perſon 5, or per-. 
- a 6h _ RR 7 
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.fons., commirs the ſaidabgminablecrime of Fuceſt ,-ſhallbe' 
niſhed touht death, as the {aids \Atts of. Parliament, in thens- 
\ſelves repens ©, Notwithſtanding, itirof verity, that the ſaid 
4.8, being married ith his lawful. Spouſe, Daughter to C, maſt 
[bamef ully..: b#t-facr of God; 8h reſp ef to:our's evergign Loras 
Laws," hes gue theſe of his: Body 30+D. His Wifes Biſter, 
inthe Moneths of :\, | in\\h# and: her journeying , nbetwigxt the 
Burgh of Edinburghy” andthe Tewn,of Elgin, . audwithin the 
[aid Town of Elgin, dnithewhish filthy ,..endinceſtarms copulys 
tion , ſhe has procreat 8:Bairns committing there=through the 
[aid filthy crime of Inceſt ,: and Adaltery., * ta the high offenct, 
and diſpleaſure of Almighty,God,, wiolation of the Kings Ma- 
jeſti's Laws , and evil examplenf others, to run in the The file 
thy and ahominable wice.,, if the ſamine be ſoffired to remain 
wnpuniſhed, as at length i contained in the ſaid Dittay, produe 
ced againſt him, &cz | 


:V.. The.Summends ſhould be execute only by a Meſſenger 
at Arms, .or by an Officer of the Court, except in: the cafe 
of Treaſon, in whichcaſe, it is appointed by the-125, 44 
Parl, 12, K. F4.6. that Letters , and Summonds of Trex 
ſon, ſhould be execute only by Heraulds ., .and Purſevanes, 
bearing Coats of Arms , or by Macers', which muſt be under- 
Nood only of Macers of:thecriminal Courts + for the Macers 
of-the Council, or Exchequer, or Seſſion, cannot execute any 
other Summonds, but what is purſued before theſe Reſpeive 
Courts, towhich they are Macers, The form-ot the Execo- 
tion., is, that there bea full Coppy of the Letters delivered 
ro the defender, \if he he perſonally apprehended, or it he can- 
not be per{onally apprehended, to his Wite ,. or Servants, of 
2thxt upon the Gate of his dwelling Houſe, 'if.heaoy has, 4 
Prochmarion #rthehead Burgh ot the Shire , where'a.Coppy 
is likewiſeto be'fixed at'the Mercat Croſs; but if there 
moe perſons then two, andall be called for one deed:, and 
crime, 


ps || 
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to two of the Principals, named in the faid Letters, or their 
Wives, &c, In manner foreſaid, is ſufficient, 2. M4, 6,P, 
cap. 33, bot if the Perſons live in Shires, or Countreys, #b; 
no# patet tutius accefſis , the Bill whereupon the Letters paſſe, 
aſe to contain a priviledge, for citing them at the head Buigh 
of the Slire;, and to the end of the Letters, beating thir 
words,, andfailzing thereof , by opew Procamation, at the 


of Proceſs thereto relating. VEG 


\ -crimez _inthatcaſe, two of the Copies are tobe delivered, 


Mercat _—_ of our Burghs of , &c, -. becauſe they are bro- © 


ken men , 


reſort , for fear of their lives , with the whilk Chatge ,* ſmato 
be giver, We, and the Lordfof "Our Council , by thir Pre- 
ſents difptnſes', and udmits the [amine to be. as lawful , and 
ſafficient ," as_if ilk an of them were perſonally apprehended, 
thisis by the DoRors called, cztatio edictalis, bur it the par- 


. tyibe out: of the Countrey , he muſt be ciced at che Mecar 
ofs of Edinburgh , Peir and Shoar of- Leith , as in other . 


caſes, Nota, though the Act of Parliament foteſaid , bear 


nota full Copy, yetir is abſolately neceſſar, that a full Co- - 
py be given, for the Dyets in the Criminal Com being pe- 


remptor , the Summonds is not given up to ſee, as incther 


aving no certain dwellifg , and haunts, and fre- 
ents with other broken men', where our Officers dare not © 


—_ 


Courts ; and theretore the defender ſhould have a. * full Co- - 


py that he may come-inftruRted how to defend, and that he 


may timeouſly raiſe exculpation, and ifa full Copy benoc - 


given, the Executions have been found null, i» totum, and 


the Acts of Parliament appoints they ſhould be null, Anne - 


1665. Living#oun contra Leith : * And though ſome think, 


that inzthecate where a ſhort Copy is given, the Summonds 


ſhould be only given upto a ſhort day ,” burthe Execution 
ſhould nor be null-; yer I think that opinion is not (ound, 
1,-Becauſe the ARot Partiament appoints the Execution to 
benull', where a Copy is norgiven, 2, Thegiving up to 
ſe, cannot -be lufficienc,- for if the party had gotten afu!l 
Ppp Co- 
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Coppy at home, upon the place. where he lives, he had. raig. 
ed Exculpation, and cited the Witneſſes therefore upon the | 
place, 'Thir Executions ſheuld be ſubſcribed by the Execy. | 


ter, and ſtamped, and Sealed before Witneſles, elle they 


are null, 44& 32. Parl, 5. F.3, And Letters ſhould not be g;. | 
re& generally, , againſt yi anger”, but che particular crimes 


of every detender ſhould be expreſſed, Fa. 6, Parl,6, cap, 76, 
and Fa, 6, Parl.11, cap. 85, And by this laſt AQ, all 
Criminal Letters, which import tioſel of Lite, and Moye 
able Goods, when they areexecute by open Proclamation, at 
Mercat Croſles , ſhould be execute betwixt eight Hours of 
the Morning, and twelve Hours at Noon: Though forms: 
ly, whena party was in Prifon , his Inditement might haye 
been given him upon twenty four Hours, yet it was found 
in thecaſe of Robertſon, in Fuly 1673, thata Pannel in Pri 
ſon , ſhould have fifreen Dayes at leaſt, that he might with 
in that time, either raiſe a Summonds of Exculpation, « 
might rake our diligences, for proving his Objections againk 
Witneſſes, or Aſſizes, and that conform to the eleventh Ar- 
*ticle of the Regulations, concerning the Juſtice Court, though 
it was alledged then, by His CMajeſties Advocat, that there 
-was no expreſle Warrand for that Indulgence, in that Article, 
And CorreQory Laws, ſuch as the Regulations were, ought 
nor to be extended beyond the Letter. eſpecially in this caſe, 
where the Pannel was a Murderer, taken with reid hand, and 
Tuſtice was to be done againſt ſuch , by our old Law, within 
twenty four Houres : which replies were repelled , inre(pes 
it was duplyed for the Pannel ,, that though:the Law did:nat 
expreſſe the time that is to be indulged , to-ſuch as are crimy 
nally purſued ,, yer it having expreſt the.reaſon,, for which 
this indulgence is robe given, vis, that the patty might.gi 
ther exculpat, himfelf, or caft the Witnefles, or. Aﬀizers, 
that were tobe uſed againſt him, the Law could not but allow 
atime ſufficient for doing = diligence, it wage in 

aw, 
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Law, anda Principle in Reaſon, that quando aliqnid concedi« 
'| tur , omnia conceſſa videntur ſine you hoc-fiers nequit , and 
' though wherea patty is taken rei 

fone ought to-do preſenc Juſtice upon him; yet that is 0n- 


hand, and confefles, the 


incroduced to make Jadges diligent , butnor at all to pre- 


clude poor Pannels from their juſt defences, and it were a 


thing very inhumne, and nnwarrantable,- if a poor Pannel' 
were taken.reid hand , but could prove thar he was forced to. 
kill in felf-defence z or if he could prove, that-one of the 
Witneſſes had been one of the Aggrefſors; that in either of 
theſe, or ſuch like caſes, he could not have time to-cite Wit- 
neſſes for that effe; 


V I. Whethera perſon who is cited to compear in a-crimi- 


. nal Court, as detender, at a particular day expreſt in the Sum- 


monds, may-not before that day appear in-Edixbureh; though 
he be baniſhe, was doubted, inthe Action purſued at His Ma- 
je#ies inſtance, againſt ſeyeral Gentle-men, in A#no 1674... 
and that they. might come to Edinburgh, was allowed  be- 
cauſe being cited, they were commanded ro come, 2, "Their 
coming to Town was neceſſar , in order to their defence , and 
thus, when men are indited , they have the liberty of a free 
Priſon , though till then they were ordered to be kept in cloſe - 
Priſon; and yet ſome thought that this might'be doubred, 
fince they were onceformally baniſhe , and ſo the beniſhmene 
ſhould be formally taken off, and theraifing ofa ditray is no 
diſcharge of the baniſhment , for elſe the Kings Advyocar 
mighe diſcharge baniſhments when he pleaſed, 'and indite- 
ments bear not to-appear betwixt and ſuch a day, - bur'ar ſuch 
aday, 2, When men are under Caption, they maybe ta- 
ken, if they appear before the day of compearance, 1t they have 
not a Protection , which ſhews, that a meer citation doth nor-: 
take off the dangers, to which the perſon cited is liable. 
3, ProteRions.were needleſs, if this were allowed , for the ci- 

Ppp 2 cation”: 
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- ration-would be a ProteQion ,.and yet Protetions are ordain- 


ed © be granted to. detenders ach caſes, 


Asal(o it was doubted there,. it ſuch as were ciced upon fix- 


ty days , might compear with others of cheir complices., wha 


were cited upon. Gix dayes, for icwasaurg'd, that the appear 


ing upon ſixty dayes, was introduced.in the defenders favours, 
and ſo-he might renounce it, and poſſibly he cannot compear 
at the long Dyer, and yet it may be-urged,, thac the purſuer 
has choſen his own Dyer, and. ic may be his true intereſt ſome. 
times to divide the.defenders, and ſometimes. his Probation 
| cannot be (ſooner ready, Bo 

W hen there are more purſuers, each Libelling a diſtin in- 
tereſt , as three brothers purſuing tor the murther ot their de. 
ceaſt brothers , though they were all chree killed at the ſame 
zime, and in the ſame ation, Ic has been ſonnd, that two 
of the purſuers being abſent, the third could not infiſlt - and 


ſo the diet was ceſerted, upon pretext.chat the Libel was com-. 


plext, but I conceive, that the intereſts there were very di- 
ſtin&, though in the lame Libel, and that though they had 
been all joint purſuers, yet the abſence of the reſt ſhould not 
' prejudge any one, who has a ſufficient intereſt, pey ſe, 

V II, When theday of compearance comes, which is pe- 
-remptor , and not with continuation of dayes , by.the 4# F. 
6, the Juſtice-clerk calls the Summonds, and it the 'purſuer 
be preſeat , and the defender be abſent, he is declared Fug 
tive, and.his Cautioner is unlawed, but if the purſuer be not 
preſent, then the Clerk calls upon the AR, for reporting the 
Criminal Letters, and the Cautioner is unlawed , for not re- 
porting, the Criminal Letters - Andi either caſes an A is 
extracted; and if both purſuer , and detender beabſent, the 
purſuers Cautioner-is. unlawed , for not reporting the Crimi- 
nal Letters,and thedefender is outlawed,and hisCautioner s 
likewiſe unlawed for nor preſenting him 4 bur.if either, or 


both compear , the Cantioners takes Inſtruments upon their 
; re- 
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eporting the Letters, If the defenders Cautioner pteſenc 
him at the day, bur if the Judge be abſent, or theday feriar, 
25 if ic be a publick Fiſt , then I think'the Caucioner is noe 
free 5 but he ſhould preſent him at a day wherein he may be 
purſued, for his obligation muſt be interpreted to be , cum ef- 
feds, eſpecially it the Pannel would haye been impriſoned, if 
-he had not found that perſon Cautioner, | 
Upon their preſenting the Panne), then the defender enters 


'upon Pannel, and the Clerk marks, caria affirmata die men- 


ſos per and marks ſich a man entered upon the Pan- 
nel , ſncha day accuſed for thectime, &'c, and marks who 
were purtners, 'and who were Peoloquurors in defence, and the 
Dittay is read, and the Juſtices ask whether the Pannel be 
ouilty, or notz, which is conform to /, 3, f quam aniſs non 
poſiint, & |, & adulteram ff, ad leg, jul. de adult, and the Ad- 
vocats for the defender, dicat both the Dilator , and'pe- 
remptor defences, asthe Advocats for the purſuer , do his re- 
pleys and triplys,which has been originally introduced 2mongft 
us, as F conjecture that the Judges might not be (educ'a, by 
the paſſionat, 'and well ated Eloquence of Advocats, uin« 
til. Athenis (peaking of the £4 reopage ) affectus movere 
etiam per preconem prohibebat ur Or 4f0r, agttonay! Ts reyerotiges. 
By dictating alſo, the Advocat conſiders more gravety what 
heaſſerts in theſe caſes, which are of ſo great concern, and the 

Judge has more permanently under his confideration what he 
is to do, and ſucceeding ages may better judge of the grounds 

whereupon he. proceeded | 


"TITLE 
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TITLE XXIE 
 OfExculpation, andthe other pri- 


viledges competent to 
| the defender, 


1, Theriſe andprogreſs of exculpations with-us, 

3, hg exculpations may be admitted,though contrair to tht. 
Libel, 

3.: How alibi ſhould exculpat. 

4s : Witmeſſes liable to exceptions may. be admitted in exculpati> 
ons, | 

Fe. Witneſs for exculpating may be adpritted, though not cited; 

6, _ « man may be puniſhed, hong he has i fully pros. 

wed hi exculpation. 
7. How the defender may exculpat.if the purſuer inſift not. 
3; Whether the Fuſtices, or CAfiizers are judzes to exculpati- 


O85, 
9, What if the purſucr cite as parties, the defenders nect [1 ay: 


witneſſes? - 


[rm after a crime is proved, the Pannel is moſt unfa« 
yourable, yettill then, he is ſtill preſumed innocent,. 
O'praeftat nocentem abſolvere, quam innocentem condemnare, &- 

Petr, . 
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» :Pets, dt Andch, conſil. 23, obſerves well, thatthe Court des 
- ſerves much more honour, when they abſolve, then when 

they condemn, The reaſon of which is, becauſe when an in- 
. :nocent perſon is condemned, the wrong cannot be repaired, 
but when aguilty perſon is abſolyed, yet God will either ſuf- 
ter him him to fall in a ſecond ſnare, whereby the firſtcrime 
may be alſo puniſhed, or at leſt, * his infinite Juſtice will pu- 
niſh him eternally it he repent nor, 

W hen any perſon was Criminally purſued, he had by the 
common Law the benefite of exculpation, for ſo they term * 
the defences of the Pannel, as isclear by Clar. queſt, 51, Bur 
Ifind not this term uſed with us, till the Year, 166r, at 
which time, it was uſed firſt in Aregy/es proceſſe. The En- 
glify call this, to trave:ſe an Inditement, from the French word 
traverſer ( as I ſuppoſe) which ſignifies to oppeſe, or croſs, 

W hen a Pannel before that time, was purſued in Scotland, 
he behoved preſently to propon his defences, and have wit- 
neſſes there preſent, for proving it, orelſe he behoved:to refer 
it ro the purſuers witneſſes, tor our Anceſtors thought thar 
_ thepurſuers Witneſſes being preſent , could not but knoyw 
all the matter of fa& exatly, and ſo were as fit to prove the 
exculpation, as the Libel z but this was a miſtake; for witneſ(- 
ſes might have been preſent when-the wound. was given, who 
were not preſentat the beginning, - when the- occaſion of the 
wound was given, whereupon the exculpation of ſelf-defence 
was founded; ſo that other witneſſes areottimes neceſſary, be- 
ſide theſe adduced by the purſuer, and it is.not ſafe to preſume; 
that theſe will come withour a citation , or-it they:comewith- 
'out a citation, they are w/troxze, and ſoare ſufpec, 

., In anno, 1661. the Juſtices did begin to grant precepts of 
Exculpation, which were drawn: by-the Clerk, and: expreſt, 
that in reſpeR there was a purſuice of ſuch-a nature, intended: 
againſt ſucha man , and: that he haddefences to propon( here 
the defences were expreſt ) therefore the Juſtices granted war- 
zand to him, to cite witnefſes tor proving thereof, &c, That 


# 
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| This ptecept was ſubſcribed only by oneof the Juſtices, yer ; 
"thereafter in anno 1666, the Juſtices ordiined, that a forma] | 


Summonds, paſt under the figner of the Seca ſhould be Brans 


ted for citing witneſſes for Exculpition, ani-they arecalled 
raw Letters of Exculpation, which contain the defence,-: as, | 
formerly the precepts did, but becauſe the- Lords ot -Seffion , 
wle toſcruple, to:paſſeſuch-Bills; therefore the Juſtices firſt . 
confider the defence, and if chey find it probable, they uſe. 
2oſubicribexhe warrand for a Bill , which: Bill is paſt by oneof - 
the: Jaſtices am>nzſt che common Bills, an-chat Bill. 


is the.warrand of the Letters, 
W hea che Pannel is accuſed, and the Libel read, his Adyo» 


cat doth propon the defence , or exculpation, v, e, if the Lic. 
bel be Murder, the deience is ;ocui/pate tutela,, &c; and after - 
the defence is debated, and either admitted, or repelled, by. 
an expreſſe ſignator of proceſſe; chen-the witneſſes are accors 


dingly admired, 


- Tf the Juſtices refuſe to: paſſea warrand for Letters of excul-. 
pation', the:defender ought not to be thereby prejudged, but: 
the dyer will be continued, till Letters of Exculpation berai-. 


(ed, as was found in my Lord Rentouns caſe, againſt the Laird 
of Wedderburn, December, 1669, And though the ſummonds 
of Exculpation ſhould be execuce co the (ame dyer with the 
Principal. Summonds,, yet. if the Juſtices find it reaſonable; 


wy may continue the dyer, .andallow a- competent time-for 
rai 


ng Exculpation, as they did I3, Faly, 1676, In a caſe 


purſued by. Mackintoſb, ngainſt Grant, for in remote Shires, the 


defender .has not time to raiſe and execute Exculpations to the 
day of cempearancein the principal cauſe, 

Theordwmary defences are to beſeen in the Ry eles'to 
which they relate, «nd it would ſwell roo much, and too-un- 


eopiarly this Titleto repeat them here, 
T1, It is ordinarily replyed to defences of Excalpation,.thar: 


they 


5 : 


x 


| "they are contrary:to the purſuers Libel, and ſs ought not tobe 
' 2dmitred to probation, and thus Mr, William Sumervel being 
purſued; for mutdering of Beffy Rentowy, it was alledged, that 
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it was offered to be proved,that the wound was not miortal,as 


. appeared clearly to many who ſaw the ſame immediatly after ft 
*was given, Likeas ſhe weat that night to her brothers houſe, 
, three miles on foot, 'and neyer took bed, but wrought as a ſer- 


yant in her ordinary imployments, for twelve weeks, Andat 
laſt having gone toattend her brother, who dyed of a ſpotted 


'Fever, ſhe was by him infected, and dyed of a Fever; - which 


detence of Exculpation was repelled, Decemb. 1669, as con- 


trary to the Libel, wherein ic was expreſly Libelled, that he 


g2ve her a mortal wound, that ſhe died of the wound that he 
oaveher, and I find it formerly repeiled, 15, Fuly, 1642, 
Cbeyn againſt Mowit, But this principle, viz, thar exculparcion 
diretly oppoſit to the Libel, ſhould not be admitted, ſeems 
not to be ailowable, for all defences of Exculpation might be 
thereby - precluded , for the purſuer might ſo cir- 
cumftantiat his Libel, npon defign' , as that the only excul- 
pation which he teared, behoved tobe contrary to his Libel, 
and fince in Scotland the purſuer isnot preciſely obliedged to 
ou all the qualities which he Libe!s, but ic is ſufficient that 
e prove the Libel it ſelf, the poor defender might eaſtly be 
cheated, tor the purſuer might Libel all the circumſtances ex- 
cluſive of the exculpation, which be feated, and after he had 
thereby exduded the detence, he might contend, that albeit 
the qualities were not proved ; yet the fact it ſelf being pro- 
yed.it was ſufficient, '' 2; In'Civil caſes, ' ſame defences are 
admitted, though: contrary- go the Libe), asin Ryots before 
the Council,and in Spuilzies ; and therefore they oughe much 
more to be admitted, in Criminal caſes,” wherein the detender 
is more fayourable, then he is in civil caſes, 3, If this prin- 
cipledid generally hold, then ſelf-defence, and caſual homicide 
could never be allowed as Exculpations, for both theſeare di- 
Qqq — 
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ac 11 premedication , and. fore-thought-fellgs _ 
ny.;.,'But to reconcile theſe differences , that which T fing 
more ſuitable co.reaſon, in theſe indigeſten diſcourſes, which 
the DoRors.make upon this Subje& , may becomprehenleq. 
unger theſe concluſions, 1,, Where rhe defence i» not abſe.. 
lucely contrary ro the Libel , it ought oaly to- be admitted . 
probation, .. 2,. Though it be contrary to the Libel , yer ac-. 
cording to the DoRars, a conjun@ probation ſhould be grants; 
ed., fr beſides the tormer reaſons , I find the Civilians de. 
bate very-learnedly , whether when the purſuers probation of, 
the Libel , is expreſly contrary to the probation: led by the. 
defender ,. the purſuers, or defenders probation ought- tobe. 
preferred , Boſfixs tit. defenſ, reor : which queſtion were neeþ 
leſs, if a mucual probation were not allowed , eo caſs', and 
Bof,, there adviſes the defender , capitulare direfe: contrarium- 
ejus5 quod libellatur , and when the probations differ , the ordi.. 
nary rules to be followed are , that 1. : The defenders proby 
tian 45 tobe preferred, Glofſ. in cap.in noſtrss deteft 5 becauſe: 
it is admitted by the preſumption, that nemo preſumitur dili-: 
qaiſſe , Boſſ, ibid,  But-if the probation -be nor. equal, the 
greater number , or theſe who depon what is moſt pro: 
bable, or the woxthieſt- perſons ought tobe believed, pof}, 


How far this Doſtrine is aflowed by-our pratique, will ap» 
pear , froma caſe decided in F#» 1670, Inwhich, Wilin 
eMackie, being purſued for killing Hoom, ina Hog: 
Combat, . did alledge , that it he did Kill -him, 1c was in'bis. 
own defence; inſwa tar as Hoomm fell upen him , wich a drawn 
Sword, - Towhich it was replyed , that ſelfe-defence could 
not bereceaveable, becauſe it was expreſly Libelled that 
there paſt 2-mucual proyocation - and though he went tothe 
Park without his Sword, yer having been thereafter proyock-' 
ed, and fighting, and killing the Defun® , - he cannot be ſaid 
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-to havedone this, ſe defendendo, elſe the AQof Pathament 


2gainſt Duels ,, might'be cafily eluded; and though, if the 


'Libells didonly-bear fote- thougbe-tellonny ingeneral, ſelfs 


defence might be receiveable to eleid- the Libel';, yet where 
the-Libel was founded upon- aſpecial'qualificatiowot provoca- 


.vion, ſelt-defence-was never ſuſtained , to eleid the Libel; and 


the reaſon of the defence, is, becauſe in thefirſt caſe, ſelfs 
defences not contrary, ſubſtantia libels,; but only eleids'ir 
ina quality , which is preſumed, and {0 needs not be prov 
ed, viz, torethought-tellony, whereas, in this caſe', if 
ſelf-defence were receiveable, toeleid a Libel, founded upon 
provocation , and Duelling , it would be expreſly contrary to 
the Libel, and to the quality of provocation, which is a qua- 
lity that muſt be proved, In reſpec of whichreply, the ſelf- 
detence was repell'd | 

ITI, But fince defences exprefly contrary to the Libel, 
cannot be (uſtain'd in our Law; it may be doubted, it the 
exception of alibi, be relevant - for fince the Libel bears, 
that the Pannel was ator there, it is contrary tothe Libel to 
allecge, that the Pannel was elſe where,than whete the crime 
was committed z for that is the ſame thing, as roalledge, 
and offer to prove that he kill'd not there, But [think in this 
caſe, alibi ſhould be ſtrongly qualified, and it'it be , then 
both the Libel , and defence ought to be admitted ro probati- 
on; bur ſo thatit the Judge find a/:b/, not to be clearly 
proved, then only he ſhould allow the purſuer to prove his Li- 
bel , for to admit contraty Probations, ' were to open a Doer 
to Perjuty , and not to'allow rhe purſuer ro provealſo, were 
to infer a c1ime without Probation z for the Pannels nor proy- 
ing his detence , doth not, i» criminalibre, relieve the accu- 
ſer trom the neceſſity of proving his Libel, as it doth'incivil 
caſes, And this ſeems to be dur Law;and'morejuſt and Chij- 
ſtian, themconjunR Probattions are, 


I V, According to the opinion of the Doors, Exculpati- 
| Qqq 2 on 
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the defence, as a Brother, ora Domeſtick ,, Faſov. in leg,” us, 
vim. f. de juſt, & jur. & Cle, 
And Bocerss ,, de duell, cap, 8; mum, 82, gives it for arule; 


that probantut articuli pro-in culpatatutela teſtibus alias minus. 


ddeneps ut: frater pro fratre affinis pro affine, &c, Idem afſez 
rap} Maſcard wol, 1, concluf. 490, Gail, dt pas, _ cap, 16; 
Fox though it would ſeem that the preſumption- 
the killer., and ſo he-ſhould be burthen'd with theſtronge 
Probation, yet it may be anſwezed , that that rule holds ofily 
againſt;the accuſer, but not againſt the defender ;-.. as alſo, tt. 
may þ&.anſwered., that he who killedin his owndetcnce , wa. 
nor doing what was unlawful , but what.was lawful and neceſ: 
ſar, and therefore the Law ſhould preſume in his tavours, and 
not againſt him,. And in Rutherfoords Proceſs:,. in Fanuar, 
1664..it was found, that Women might be admitted to-prow 
telf-defence, it there were Women.upon the place, 
_ V. Iris very ordinary for ſome Jadges, not to admit Wit 
neſſes to exculpat , except they be cited , andjall the formale 
ties be obſerved, in their cications,. that are obſe: ved in othe: 
citations; Bur ] ſhould rather. think with the Cimiliens, that 
aSreſtes. in. defenſam ,.are admixted , though they-be,not h« 
biles , (0 W itneſſes may be admitted , though not cited , for 
this was.our. ancient practice., and the benefic of Excalpatiog, 
is mainly brought. in to favour the defender : And.is irngt 
ſtrange,. that if a man were Pannell'd for Murder , -and ſay 
two perſons preſent, ,who knew that. what he did, -was done 
in his own defence , it ſhould not. be Jawful to him,,. to deſite 
them tq be examined , _ this were-to-proter meer formalities, 
to real trath 3, And whereas , it is obſerved, - that thele te- 
 fes,; are #ltonei, who came without-heiag cited, and ſo ought 
not to he received, To. this it isanſwered, that all ſuch. 
come without being cited, ate not reſtes witroyer., but ny 
: uc 
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ons ſo favourable, that many-who could nor be received as. 
Witneſſes to prove the Libel-, would be admitted to proye. 


es ſtill agaiaſt;] 
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' fuvh as offer themſelves without being required, by-- Judge, - 


or. Party, as if a man ſhould ſtep out, and defire to be exa- + 
mined : And whereas, itis urg'd , that they muſt be preſum- - 
edpartial , who come there meetly ro be examined, and this - 
is the ſlamething, as it they offered themſelves z ir is an{wer- 
ed , thit che preſumption is very groundleſs, for they might 
have come'there withont any ſuch-deſtgns:;. andit they-had 
ſucha defizn, they might ſafely have eluded the formaliry-ob- 
jected; by cauſtng cite them, - Others uſe a ſtrang evaſion in 


this cale,, for though they confe(s that Witnefles may be ex- - 


amined in Exculpations, though not cited; yer it a. Sum- 
monds be once raiſed, they-conceive-that none thould beal- - 
lowed to-depon, bur ſuch as are cited 5 becauſe, fay they, 
the defender can only- in thar caſe blame himſelf , who uſed 
not the remedy ,- that-was competent to him, . 2.-It the con- 
trary were allowed , there needed no--Summonds: of Exculpa. - 
tion be raiſed, - 3; It is-preſumeable, chat the defender hath, - 
ex poſt fafto, corrupted that Witneflez forit he had-been. 


' able truely to depon any thing, he would have cited himar 


the beginning, Notwithſtanding of all which, 1 humbly 
conceive-, that even though-no Summonds of Exculpation -. 
hive been railed, it is lawtul'toexamine ſuch asarenotriced, 
for the fame-arguments urge for their examination , that were 
urg'd for examining ſuch. as were not cited, where there is no 
Summonds raiſed. And as to the contrary arguments, ir is 
anſwered, that asto the fiift, there may be caſes wherein'the 


_ defender isnot-to blame; . - as for inſtance}, if he knew not the - 
names of {uch as were prefent-,, whenthe way forced to kill, 


{o-chat he couldnor'cite them ,- but yer he- knew their: Faces: 
and ſo was forc'd toicall them out , to be examined when he 
ſaw them in a Juſtice Coure,, As alſo, knowing that citati- 
ons were introduced mihis ownavours;; and to compel:them 
to compea? / he might have omitted the ciration', or poſſibly 
knew not where they were. to be tound.,. er wanted Money to 

Cite 


oo. 


cite them. and this anſwers-likewiſe the third argument, T6 © 


. theſecond, it:is anſwered , that/Summonds of Exculpatiog, * 
will belikewiſe very. neceſlary-in other. caſes, as it the: Wit, 
neſſes be unwilling to.compear.,. or defizn ro.goabtoad,  g+,, 
_ And whereas ic is pretended, . that 112 citation had-beengyyeg, 
'the purſuer:would have gotten the.. names of the  1tueſſes, 
who were to be uled:in the Exculpation-,, and. ſo-might have 
been ready to objeR again? them, To. this 1t was anſwered, 
thar if vhis argument proves any thing, it would prove that 
no Witneſſes could be received in Exculpations , except they 
were cited, which wereabſurd 5 and thereaſon why Wit | 
. neſſes names were ordained to be given with the Libel, was 
introduced in favours of the detender , and that he might not 
dy upon Depoſicions of ſuſpet Witneſſes , and ſo it were 
unjuſt to detort this torhe detenders prejudice: Noris there 
ſuch hazard of corruption in Exculpations, as in purſuites,. for 
no man is tody, no Eftate to be toreteited , nor no mans 
o_ to be tainted by the Depoſitions , of exculpating Wits 
neſſes, 

But 1Hfind no ſach ſpeciality in our Law , nor is that privi- 
kedge reaſonable, for men are prone, though they have nore- 
lation, to depone in fayours, rather ot the Pannel , themvf 
the accuſer z and therefore it is, that our Law allows an A(- 
{ze of errour againft ſuch as abſolye , but not againſt ſuch-as 
condemn, 

V I. The Doors alſo allow Exculpation to be proved, per 
conjetturas, & judicia, 1, merito, ff, pro, ſocio-Boſs. tit. de 
favor, de fenſ, but this is likewiſe reprobated by our - Lay, 
and if it wereallowed , puniſhments:ſhould be abſolutely arbi- 
erary, Burt it is queſtioned what puniſhment ſhould be.infli- 
Red upon the detender , who hath proved his detence, bur 
not fully - as it he.proveby one Wicneſs, . that che murder 
was committed in detence , &c, For reſolution of which 


doubt , they diſtinguiſh, whether the impe fe& Probation " 
the 
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the defence, be Dirmetrically-contrary to thepurſuers Proba- 
tion ,- 2nd: inithat- cafe. chey think it ought not to be reſpeR- 
ed, both becauſe it is in it felt imperte&t, and becaule it is 
contrary toa concluding Probation : but itit be not fully con- 
trary , but tending only -to-prove {omewhat that is different 
from theiLibel , as if the putfuer prove wholly the murder, 
and the defender thit it was done-inſelt-defence , then they 
think that the Probation,:though nor'tujl, doth abfulcat,.and 
weaken the purfuers Probatiang and confequently the defen- 


. der ought not co be puniſhed with death , which puniſhment 


cught only to be inferred , per probationem omni exceptione man 
Jjorem, Bart, inl, CA dmonendiff. de jur Anchar, concil, 285, 
And think, that albeit the Aſfize/behov?d: toffile, eocaſs, 
yet the Council ought upon a fovourable repreſentation-from 
the Juſtices, to remit fomewhatiof the ordinary punith-. - 
ment, - 
VII, If the purſuer infiſt not ; ſo:that the defenders Pro- 
bation of ſelt-defence may periſh it the'interim ,, orit hewho | 
may accuſe, will raiſe no -accuſarion z/ then the perſon te - 
whom the Exculpation wonld be: competent , may intend a 
Smmonds, wherein he muſt cice the party:injured , or his re- - 
ations, and His Majefties Advacat: ;/':and in.itihemay con-- 
ctude , . that the depoſitions ot the'Wirtneſfles, | 4d'Zefen- - 
ſaws',” may'be taken to ly; ## rereatis,adl futaram rej Memo- 
roam, | 1 2; Bog ES 
V IIT, When Witneſſes are. led; they thonld preſently | 
depon , andthe Juſtices ſhould 'be:Judges 30) what-chey: de» - 


pon, -and/it oughrnot robe: temiveedrothe Aiſiztg! becauſe, 


nox'conflat ; tiil'the probation be bed, whether :the'Exculpa- 
tion be-excluſive of the Libel, -orieleids:it $i and; fo the Li- 
bel cannorgo-to ithe-knowledpe' of an (Inqueſt ; 25 was: tount - * 
afterinfyeh debate in-Burcle 14 caſe; burithis:(4n.my.opinion) | 


flould only: hold! wherethe defence is excluſivertithe Libel, 


but whete both the Libel, and Deſence-aie admizeed jointly: - 
[Q +- 


_—_—_—— 


'to Probation I think that both ſhould be referred-to- the Inz 


queſt ; becauſe the Probation.muſt be jointly conſidered, arid 
the Juſtices cannot'be Judges-competent to the: Probation'of 
<p » and {o: not to: that: which is joyned: inſeperably 
with it, | PATE 1234; ie as 2a; 
If the detender propon adefence, bur- prove ic not , /it-ig 
doubred , if by proponing the defence, he acknowledges the 
Libel © 'The reaſon of thedoubr, upon the one hand is , that 
10 all civil Proceſſes , - he who: propones a:defence , acknow- 


ledges the Libel ,, and in reaſon it appears that-this ſhould hold 


in criminals , for he who alledges that he murdered. a man in 


ſelf-defence, doth acknowledge that he killed him: but-upon - 


the other hand it ſeems hard ,- that if the defender prove nor 
his defence , > thatheſhould therefore dy : - ſeing that were to 
condemn the Pannel , »per jJudicia, : and: without. Probation 
apon a meer formality , & ante quam conſtat de corpore delidti, 
neither. is. the purſuer .prejudged by the Pannetls not proving 
his defence ; -eing his Witneſſes muſt ſill be preſenr ar the 
ſame ceime ,” whereas in civil caſes that danger is'not ſo great, 
and the punſuer is prejudged , for heis not obliged to have 
Wicnefſes-ready for proving his Libel, To'which laſt I ig 
Cline, vid, tir, Conteffion where.I havedebated., how fara 
qualified confeffion'ought to-operat. ? | 
4X. Tc is ordinary»for the violent purſuers of crimes, tocite 
as Complices, all ſuch as may be led as Witneſſes by the Pan- 
nel, tor proving his Exculpation., / :or other-Defences, upon 
deſign co decline, - or:ſer- them: from being Witneſſes , when 
they are led, fer -0ne-Pannel cannot; be led/by another , as8 
Witneſsforhim, And yet upen the other hand , if this were 
allowed as a ſufficient exception , (it ſhould ſtill be jn the pur- 
ſaers power:t9 cutthe Pannel off jrom:proveing;even his juſteſt 
defences,'::'To reconcile which ,, I. remember that, the Lords 
of Seſſionin a fpoulzie; purſued beforethem, the-24, of Fe- 
-#ar91662, at the inſtance of <Heekertney , againit /rwing, 
f ors 


= {> 
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+ dain'd theſe Witneſſes, againſt whom the exception was 
propon'd, to.be firſt inſiſtedagainſt z to the end if they were 
found innocent , they mightbe-allowed as Wirneſles againſt 
the other Pannel , it not, they mighe be declin'd, Which 
*Mcethod was very juſt betore them , but ſeems more difficult 
in Criminal "Courts , where: diets.ate peremptor , and where 
Courts cannot be continued : but to this difficulty it may be 
anſwered, that though Courts cannot be continued by the Ju- 
ſtices , 7egulariter.,. aS.in-civil caſes, yet-inmany caſes,” inci- 
dents may occur, whereby continuationsare neceſtary , and all 
Laws muſt yeild to neceſſity. | 
The exception of ſelf.defence is treated, Title Murder, 
And it is fit to obſerve that in the Areopa e, 'if the Pannel 
confeſt he committed murder, but that he killed lawfully, he 
was not try'd, owJvgmw, Where Murder was try'd, but 
1 Terhadio, Perion, dt magiſir, athen, cap, 25, 
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2;, Theorigine of Aſſiſes and Inqueſtc, 
2. Theformof citing Aſſiſsers,and who makes 4he Roll. — 


3. . Sometimes there needs yo Aſſiſe.. -- 


4. What is propper to by tried by the Fadge', and what by thi 


Inqueſt 


Jo., T he differtnce betwixt an ordinary, and a great Aſſiſe,anl' 


the number of Aſſizers in both. 


6,,. Fhe Oath of Aﬀſiſers , and the objetFions by which they muy. 


' bedulined, . 
7:.. Every. man muſt be judged by his Petrs, andwhothe(: 
| are? - | 
8., Whether Aſſiſers may judge upon proper knowledee, 
9.., All Probations ſhould L led in preſence. of the + "Bal 
10, The Aſſize after incloſure can [peak to no man. 


11, How the Aſiize ought to proceed after they are incle- 


ſed. - 

12, "a eprour. in Aſſiſers-,. how puniſhed + and. b) 
| W EL ” 
& 4: 


LK; LE judgements .were- at firſt pronounced by neigh- 
bours, and thus amoneſt the Romans. , were cen- 
tur viralia judicia > andamongt the Fendaliſts , pares curit, 


welc . 
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"+ were only Judges ; fin place of which faſt , cimeonr Aﬀizes in 


_ 
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- Of Aſpxes. 
France ,- England , -and Scotlexd, they are called a condign 


inqueſt.; hbocauſe theſe ſhould be , :p4#d$ evrie, & itacondige 


wm. . » . .® » — 6 
[The Word 4ſſize is originally French, and ſignifies pro 
perly firing , or Seffion , les affiſes ſont let'grands jours plaids 


| ſolemmels, * Roy Charles , Anno, 1413, vid, judicem Regean 


verb, aſfife , where it will appear ; that Aſſze in French, ſig- 


nifiesa Judicator z 2nd in our Law it is often taken for a coh- 
'ſtitution , or Statute which is made by tharSeffion, or ſitting 


of the Judges , 2nd thus the Statutes of King David, are cal- 
led affiſa regis Davidis, and uſſiſa terre, is called the Law of 
the Land; Aſſiſa is likewiſe tometimes called a meaſour, and 
thus it is ſaid, Fa. 3, Pa, 14.c4p. 110, that the Barrel ſhould 
contain the Aſſize, and meaſour ot 14. gallons , and the aſſ;- 
ſa halccum, or afſſizeof Herring, Tfignifies a certain quantity, 
and meaſure of Herring , which pertains to theKing , as a parc 
of his Cuſtemes, Fa. 6, Pa,15,cap.237- Andin the French 
Law, it ſignifies a Tax alſo, Regean ibid, *But the proper 
acceptation of the Word Afſize , as it is now determined by 
cuſtom , - is to ſignifie thoſewhoare choſen by our Law to de- 
termine, either in civil, orcriminal caſes, the matter of Pro- 
bation, and are in effec neitherproperly Judges, nor Witne(- 
ſes, but both, ; 
II, For the more exatt clearing of the Office of Aſſizers in 
criminal caſes, the Readermay take notice, that the Libel 
alwayes bears, that the purſuer ſhall Summond an Afſize, nor 
exceeling fourty frve perſons , "Which ſhall be given up in a 
Roll to-the Meſſenger, and "ſhould be fubſcribed by the put- 
ſuer, which Roi] ſhall beannexed to the end of his execurion, 
Fa, 6, Pa. 6, cap,16, Buralbeit this A& appoints," that the 
Roll ſhall be ſubſcribed by the purſuer, yet itis ſuſtained as 
valid, though net ſubſcribed by him, jif hehomologat, and 
ratiflie the execution giyen in by the Meſſenger , albeit it may 
Rrr 2 be 
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ot. lawful, ſeing it wantsa warrand y this ſubſcribed lift þe 
ing by the foreſaid, Ac of Parliament; and Summonds it fel6. 
appointed to be the wariand: asalſo, albeit by the AR,. the. 
Meſſenger isprohibic to my more then tourty five, under. 
the pain ot five hundred Merks , yet the execution is not «, 
caſa; declared thereby. to be unlawtul , and by. that Aeitis. 
likewiſe declared that upon ſupplication, the Lords may al. 
low.mare.perſons to be cited then fourty five, 
Why the purſuer ſhould have had the choiceof the Tnqueſ;; 


may be doubted, And if Afſſazers may judge, ex proprie ſci-. | 


entia,, it would appear, that to allow the purſuer the choice 
ofthe Afﬀfize, were to put the defender abſolutely in his will: 
And I find that Gaz, |, 2, obſ, 34. concludes , thar the.-cy+ 
ſtem ot ſome places allowing, domino eleiFionem parium ( pe 
res.apud nos, ſignifies Aſfizers) is moſt unreaſonable; quiz 
deminus ita , oft quodem modo judex inpropria cauſa, nam eþ 
procul dubio cos eleturns , per quos ſe victoria potiturum ſpera. 
Alvarot. ad cap. 1, de.contrav, fend,. To which difficulty 
ic may beanſwered, in defence of our Law, and PraQique, 
that 1,. Where the Advocat is purſuer, it is preſameadle, 
that he will be moſt juſt, and that he will proceed without.in- 
zxereſt, or malice, 2, Theſe Aſſizeis are in effect, either 
Judges , or Witneſſes , and the purſuer hath: ſti}l the choice, 
of both Judges, and Witneſles, if they be otherwiſe come 


petent, 3, As thedefender may decline them, if there be. 


any reaſon for it, ſo they are ſworn , nor is it preſumeable, 


that any will be (o impious, tocondemnamantody, to pleaſe. 


others: Upon which preſumption, our Law leans ſo much, 
that though Aſſizers condemn unjuſtly, vhey are not liable 
toan Aſſize of error , as is believed, But by the third Ar- 


ticle:-of the Regulation, 1670, the liſt of the Aſſizers, is 
tobe made by a Quorum of the Juſtices, and that liſt ſhould 
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bealledged, thet the\Summonding of Aflizes, is, e co/p f 
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” expreſs, not-only the names, but the deſignation of the Aſſi= 


ZECTS, 
When the day of compearance is come, and the Letters are 


 called;, and the Affizers are likewiſe called , and each abſenc 


Aſlizer is tor his abſence fin'd in an hundred Merks, and their 
unlawes are to be taken up without any compoſition, Fa, 6. 
Par, 12, cap, 126, by whichaC it is likewiſe appointed, that | 
an a& is to be exrracted upon their ſaid abſence, and is to be 
delivered to the (wearer, orhis Clerk, within fix dayes there- 
atter, that Letters may be dire& therupon, tar we (5 their 


 unhawes, but the pain of ilk abſent Afﬀſizer at a Juſtice Air, 


is.co be foutty Pounds , Fa. 6. Par. 11, cap, 81. If the Al- 
fizers Summond be not preſent , others may be Summoned ar 
the Bar, or apude72, as we call.it , Fa, 4, Par. 6, cap, 94; 
W hen the Aflizersare called,fiiteen of them are marked, and 
then the dittay isread z for the debate upon the relevancy 
muſt be in preſence of the Aſſize, Fa, 6, Par. 1, cap, 90, ſe-- 
ing albeic they be not Judges tothe releysncy; yet lince they 
are Judges to the Probation, which depends much upon the - 
relevancy; and ſeing the Juſtices remit (ſeveral detences, which 
are propon'd againſt the relevancy .to the Inqueſt, iz is moſt © 
reaſonable they ſhould hear the debate, 

ITE. Thedefenceagainſt the relevancy begins thus: it is 
alledged by A, C, as Procurator for the Pannel, that the Pan- 
net ſhould not go to the knowledge of an Inqueſt z becauſe 
&c, Andaſfter all the defences are diſcuſt , the words of the - 
Interloquutor bear, that the Juſtices either (uſtain, or repel 
the detence, and find , or find vor, that the Pannel-ſhould 

oO, or not go to the knowledgeot an Inqueſt; and if the Ju- 
hices find the Pannel ſhould go co the knowledge of an In- 
queſt, either the Pannel confetles-, & quia in confeſium nul- 
le ſunt partes judicts, therefore he may be baniſhed , or ſcour-" 
geJ, without being pur to the knowledge of an-Aſſize, as in 


Ruther foords caſe, the 9 of Fuly 1622, and in Fobs cale, who 
was 


7 £02 
was ſcourged, and baniſhed for Bigamy, wichoutan Aflize, rg, 
Fanunry 1650, | 
:Buc if the crime be capital, or the Pannel do not wil. 

tingly acquieſce to the puniſhment, it is ſtill ſecurer to pur the 
Pannel-to the knowledge of an Inqueſt z becauſethe Juſtices 
are enly.competent Judgesto therelevancy, and the Inqueſt 
only can find the Libel proved, 

IV. Albeir it be a-received principle in our Law , that the 
Juſtices are only Judges to the relewancy , and Aſſizets to the 
Probation; yet to diſtinguiſh the limits of their different cog- 
nitions', | becomes ''very oft "difficult upon theſe rwo ac- 
counts , -1, By expreſs at of Partament, Fa,' 6, Par, 12, 
cap, 151, it is Statute, that becauſe parties were oft-times 
truſtrar of Juſtice, by alledging irrelevancy againſt criminal 
Libels, therefore when the perſons complained upon , are 
libelled to be art and-part, no exception, or obje&ton ſhall 
take away that part of the:Libel in timecoming, fo that al- 
beit the greateſt debate concerning relevancy , amongſt Law- 
yers in criminal eaſes, did ariſe upon theſe common places, c#- 
jus ope , anxilio, aſſiſtentia, mandato, &c, ea criminaerant 
commiſſa, and from what circumſtances theſe could be inter- 
red , yet-now the debateuponalFthis , fallsnor by-thar a, 
under the cegnition of the Aﬀſite, ' all theſe being branches and 
.. qualifications of art and part, 2, The Probation requires 
.oft-rimes in it , ſomewhat ot relevancy , to be previouſly de- 
bated, as for inſtance , whether an. extrajudicial conteffion is 
binding, or what Witnefles in Law are receiveable, or not; 
all which caſes, do oft-times confound thecoganition of the 
Tuſtices, and Aﬀaſers , bur for clearing of theſe limits, thir 
following conclufions are to be obſerved, 1, That in Dubiv, 
 a!l that concerns'Law , is to be.judged by the Juſtices , and 
what concerns fa&t by the Aﬀiſe, 2, Regwlariter , all that 
isin the Libel falls under the Cognition of the Juſtices, and 
therefore I will recommend it as a caution to Advocats, revs 
when 
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when they are jealous of the ignorance of. Aſſiſers, and find the 
caſe intricar, that they do not ſimply libel; that ſuch perſons 
were art and-parc, - but-that they libel them to be art and 
- perc, in ſoaras they reſcu'd the mxletators, &s; For when - 
the qualifications, from which art and part are inferr'd, are 
expreſly.libelled; the Juſtices are Judges to therelevancyof 
the inference , but it theſe condeſcend not that they are art 
and part, in ſo faras &c- then the Aftizers are only Judges 
comperent thereto , though the-ſame be, iz apicibus jurs; 
becauſe 'of the former:-a&; as was found in Captain Barclays 
caſe, November 1668, where they refuſed to foicethe pur- 
ſuer tocondeſcend, quo modo , artand part ; albeit thisbe ye- 
ry -dangerous,ſeing Afſizers are aft- times ignorant perſons, and 
yet they forced the. PanneÞto condeſcend upon the particu'ar 
qualification of ſelf-detence ;-and would not refer to the a\- 
fiſe to conſider the.qualities of ſelf-defence ,: which would ariſe 
from the Probation, as to which I could never find any reaſon 
of diſparity ,. but that by the a& at Par:iament, the one cale 
is appointed to be decided by Aſlifers, whereas there is no Sta- 
tute as to the other ;, butto ſpeak ingeniouſly, I find no a& * 
of Parliament more unrealonable then this z for the-Statutory 
part of that a&, committing the tryal of art andpart to Affi- 
ſers, ſeems moſt unjuſt, ſeing as.has been ſaid before, in com- 
 micting the greateſt queſtions-of the Law, to the molt i9no-« 

rant. ot the SubjeRts, is to put a (harp Sward in the lrints 
of.:blind men , and the reaſon- -1nJu. ye of - this aR 
ſpecified in the narrative, is likewiſe moſt inept; and no ways 
illative of what is thereby Statuted; fincerddebates upon the 
relevancy could very litle have hindred , and-nevet have hin- 
dred juſtice , tor the relevancy is debated now, as copiouſly as 
before char a4, with this only difierenee, thar itgyas then de- 
bated before.. Judges, who'could have kept Advocats atthe 
point , whereas now it is debaced betore Atfiſers, who know 
2at how to bound, or. how to ſtop them, But:a better rea- 
3 fore 
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ſon for this Law had been this; viz, |; That the purſaer is not 


allowed to examine the witneſles, . -and ſo is not preſumed eo | 


know what they can ſay, and therefore he cannot-ex3Q 
know al the circumſtances, whichare neceſlarfor toundingaclex 
condeſcendency in Art and Part, untill he hear the Wuneffes 
depon, And icing the'Aſſizers are only : Judges to thedepy. 
fition of the Witneſſes, therefore they ought |tkewile to be 
Judges to the qualification of Art and'/Part, bur I think that 
afcer the Witneſſes have deponed, the Juſtices ſhould ſtillde; 
cermin, what is Artand Part, and ſhould not leave the ſame 
to the Aﬀfizers, and as they are tounded, quo ad, this upon 
the former principle, that they are only Judges to the matter 
of relevancy, ſo they are not excluded therefrac by the foreſaid 
aR of Parliament, fort only ordains, - that Art and Part beiny 
libelled, no obj<Qion ſhall rake away that pait thereof, And 
thus if a man be purſuedas Art and Part of Murder, the Libel 
ſhould doubtlefle go to the knowledge of an inqueſt, But 
when theprobation isled, the Judge when he heares the 
Probation to run upon reſcue, mandat, or ratihabition, ſhould 


rell the inqueſt what Acts in Law do infer either of theſe, 


and then to leave it tothem to judge, 1t theſe Aes which he 
declares to be relevant, be proved; And itis much fitter, 
then to leave poor ignorant Aſhizers, to the impreſſion of Ade 
vocats, who may byaſſe them by their repute, authority, or 
confidence, 3, Albeit the Afize be Judges of the Probati- 
on, yet what manner of probation is requiſit, belongs to the 
cognition of the Juſtices, and thus the Juſtices derermined in 
Balcanquels caſe in 4nno 1665, That witneſſes could notbe 
proved to have perjured themſelves, by the depoſitions of other 
witneſſes, but only by wric, or reexamination, And in theARi- 
on of Uſurgy, purſued againſt witherſpoon, March 1666, They 
tound , that Ulurary paQtions , being extrinfick co the writ, 
could be po by other witneſſes, then the Witneſles inſert - 
And in the caſe of}Fi!ſon, events 1667, they tound, ys + 

the 
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by the Oath of the payer, and yer if any of the AſGzers pleaſes, - 


| he may deſire ad 5nformandarn conſcientiam. judicis, any.proba- 


tion whatſoeyer to be taken; and chus often times: in the cri- 
minal Regiſters, Aſfizers have cauſed read Teſtificats from 
Chirurgians, andothers, /icet regulariter te fbibus, now teſt ima» 
nit ef credindem, | Thelaſt rule is that betore the Aſuze be 
{worn, all thecognition belongs to the Juſtice , but after 
chey are ſworn, the Juſtices fu»; ſunt officio, and all thereat- 
cer falls under. che cognition of the Afizers, as is:clear, by the 
yety words of the Fuſtice Inaarloquutor, which runs thus, the 
Jaſtices finds the Libel relevant, .notwithſtanding of the de- 
tences, and ordains the Pannel: to paſſe thereupon to the know- 
ledge of an inqueſt, 

But ro prevent all thir difficulties , I with that the Juſtices 
were Judges both to relevancy, and probation, which overture 
ſeems moſt fit, and advantag'ous for theſe ſubſequent reaſons, - 

r, : That there is ſuch a contingency,betwixt relevanicy,and 
probation that they ſhould: notbe difjoyned, and ſure they 
muſt beſt underſtand what probation is requific, who have * 
conſidered the relevancy, upon which it depencs, and fer 
this cauſeit is, that even our Law appoints all the diſpute up- 
onthe relevancy,to be:in preſence of the Aﬀize. 

2, The Aſſize is oft ſtumbled 'atwhat is referred to them, 
and do very often miſtike what is found relevance, : and what- 
nor, . : 

3, Afhizers with us, are oftentimes ignorant perſons, at leaſt ' 
ſeldom'or never are they fo judicious, as to'underſtand ſuch in- 
tricat matters, as Advocats repreſent ito them, - eſpecially in 
Circuite'/Courts, where. tew have (een Aflizes before,and they 
are oftentims bur mean perſons, or perſons who have intereſt, 

4, By oor Law the Libel is relevant, it Arc and Part be Li- 


_ belledwithour. condeſcending that they are Artand'Dart;; in 


{waefar as, &Cc. /. and the. Aſſizers are only Judges to what is 
7 Art: 


Arr and Part, {o-thatin effe@they ate ;Jutigesto the releyan- 


the ableſt Doors and Authors, and ſo often times they-re- 
 tura unformal verdidas, ; $0 G {| 

5, Afſizers are troubled in theircommerce, - and abſtrated 
from their affaires .unneceſlarily, being-obliedged trequently 
. Upon continuation of dyets,to wait whole yeas-and.are oftumes 
abſenc, whereby dyets are deſerted,and they oftimes tyned, 

6, By this means, Adſſizes of Error would be ſuppreſt; with 
which Aſſizers are ſill threatned by. the: purſues, ;-betgre they 
ve incloſed , and it ſeems Barbatous, jthat pq (ons'who abſolve 
fiiduld be puniſhed, whereas. there. is no punihmeattfor con- 
condemning , which iaconyeniency would alſo be caken off by 
this overcure, 

7. Aſlizers may.in our Law judge according to their privat 
knowledge, : without Lawful probation, which (cems anges 
rous in Criminal caſes, | 

8, Though of old-when Judges, and Afizers were equally 
ignorant, Afizers were appointed, yet now when Lawis 
formed to a Science, and that judges are preſumed to be lear+ 
ned, and Aflizers. not, it ſeems reaſonable - they ſhould 
be ſuppreſt, as well in Criminal caſes., as they are already in 
Civil, and ſince we have receeded from the-preſent cuſtom of 
England, and our own old cuſtoms , by not allowing Alſizes 
in Civil caſes, why not rather in Criminal caſes, - theſe being 
both of more intricacy and weight, eſpecially ſeing in England 
the probation is before neighbours in-the Countrey, who 
know beſt the-matter of fa&t, bur with us Aſſizers are ſeldom 
. or never chooſed from'the place where the crime was commit® 
red, but are Burgeſles of Edimburgh who areas great ſtrangers 
to what paſt, asthe Judges themſelves; and if Aſfizers were 
£0. be brought from the Countrey,it would be very expenſive, 

9, The moſt learned and politht Kingdoms, and Common 
aealths, .who have formed their. Laws in-calm and learned ages 


nuke there Judges diſcuſſe.both relevancy, and probation $ 
an 


RI Cafes; 'andare put to decide what -has troubled. 
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2nd itis thotight: that. either aſſiſers have been introduced by 
us; when we and Zxglanyd were both barbarous, orelſe the 
Juſtices-have:invented this Actar firſt ,: rorelieve themſelyes - 
of-a burden, - | 

V._ "The Afſize-is either an ordinary , or great Aſſize', the 
great Aſſize is that , whereby an ordinar is tryed , if they do 

wrong , and I find ſome foundations for .thir- terms, par 1: 
cuſtum d. langumois , AF 4, & de la Rechal art, x. la grand 
afiſe eſt du ſencſhal la petit du juge prevoſtal, An ordinary 
Affize uſes. to conſiſt ot fitteen perſons,. but chey may conſiſt 
of more, or-tewer if the number be unequal, and thus the pe- 
nult of Fuxe, 1614, - Roxald was txieJ,, and convict, for 
diſmembering Doraldſon :, by an. Affize of thirteen per- 
ſons, Thereaſon why theAſlizemuſt beunequal in number, 
is, leaſt by equality of Yots ;: affairs be nar. terminar , and 
brought to a ſpeedy iſſuey' tor which caule likewiſe, /ib;-2, 
Reg, Maj..cap. 5; and by the 87, Ad 6, Parl, X, Fa, 1... itis 
appointed , that arbiters: ſhould be appointed in an unequal 
number, and yet 1 find, that in the civil brief of right, an Aſ- 
fiſe ſhould conſiſt of twelve (worn men, 

Albeit according to the Law of Ex2/and, the Aſlizers muſt 

Al agree in one: voice g - yet with us the major pare may con- 
demn, or ablolvez bur-if ſix,” of fifteen be only-policive, 
and e/ght , - non liquetss; it may-be doubted, - if this. verdict 
ſhould condemn, for elſe-it one-did-condemn-, and fourteen 

were'not clear, that one would condemn, which were moſt 

abſurd; and:in Fzly-1675, a verdi& in a Perambulation, 
betwixt, Waliſtoun , and 'Sr, Fahn Cheeſly.,, being quartelled 
inan Advocation, as unjuſt ; - becaufe-.the greater number, 
were non liquets, the Lords did Advocat the cauſe co thems- ' 


"ſelves, which implyed that they-did not {uftaia the verdict as 


valido ow ins | 2 > 

VI. The Aſſizers are ordinarly called by fives, and the 
Oathadminiftrat: to.them., Pos hat you ſhall al the truth tell, - 
' 2 and ' 


en oe 1ruth conceal, in ſo fur aryouure fo paſſe mpon thi; pre. | - 
ſent CA ſliſe 3 Fo help: va,-: Which fi likeview T od 
s frveberncheformpfold, Reg, Maj, lib, reverſe tz, Bad | t 
albeit by the 138, 4 13, Parl, Fa, 1, it is ordained, char 
all Judges ſhalt: exuſe Aſſiſers:fwear,: when they-rake their 
Oath, thar'ihity- have''got taken any Buds -from rhe Pie. 
ty , yet they do 'never render ro them this Oath, - ex. 
on either the Jadge ,,' »or 'Party be jealous of che Afli. 
ers, | 
Afliſers are partly Judges , partly Witneſſes , as has bean 
faid before, they.are Judges in (o faras they conſider the Pro- 
bation led by others, and judge whether proved, or not prov- 
ed - They are Wieneſles in ſo far as they may condemn, y- 
pon proper Lnowtedse! without any other Probation ; -And 
'therefore whatever exceptions thay'be propon'd, either againf 
Judge., or Witneſle , / are admitted againſt Aſfifers, and 
' thus an Aſſifer was ſet (for that is the term of declining uſed 
in this caſe ) becauſe he was not twenty tive Years of age, 
which is the agerequiredina Judge, A& 132, Parl, wu 
6,vid,7, Fune 1616, | | 
But becauſe the exceptions againſt Aſſiſers , are ordinatly f 
coincident with theſe , thatare againſt Witneſles, therefore 
we ſhall remit then tothe Ticle of Witneſſes, - Only it isfit | 
'to'takenotice that the Cheturgians of Zdiabergh are excem- 
ed, by 9. Mary, from being cited upon Aſſi esz becauſe 
of the peremptorineſs of the employment , which was ſaſtaia- 
ed by the Juſtices , Fly 1671, both as to Aſliſes within che 
Town,and without'che Town, though ourlearnedCr.agbeinga 
Tuſtice-Depur, hidformetly ſuſtained it as to Aﬀliſes, with- 
out the Town only, : | 
V IT. Tr was a principle. in the fendal:Law, that all-men 
ſhould be judged per pares cnrie, the meaning whereof /W3s, 
that a Vaſſal ſhould be jadged promngeſs z +Secauſt itwas 
preſumed rhar theſe EY beſt the perſon to: be ty 
4 an 
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and the knowledge of the Pannels former life and converſation 

-jsagreat help towards aſound judgement of the caſe; and from 
this feudal cuſtom riſes our maxime, that'every manſhould be 

-judged by his Peers quo, attach, cap, 67, The words'are, Ic is 
Statute, - that no man ſhall be judged by a lower perſon then 
his Peer, ' an Erle by a Etle, a Barron by a Barton, a ſubval- 
{al by a fubvaſlal, and a Burges by a Burges, but a lower pet- 
ſon may be judged by a higher, and by the chap, 2, Stat, Alex, 

2, A Knight ſhould be judged by Knights, or free ho[ders, 
but by an Act of Sederunt.-r, Fune 1591, The Lords of Se(- 
ſion declared all ſuch as were landed men , ſufficient to paſſe 
uponAſſizes otError,though the old Laws required noble men, 
-and Gentlemen only in ſuch caſes - And albeit of old it was 

- uncontravertedly received, that none ſhould paſſe upon the 
Aflize oft Noblemen except Noblemen, Nor upon the Afſize 
of Barrons, except Barrons, yet of late it hath been much de- 
bated, and eſpecially in the caſe of Dowglaſſe of Spot, 9, May, 
1667, at which time he being accuſed for killing Home of-Zcles 
it was alledged, that Spot was a Barron, and ſo conld 
not be judged but by Barrons, holding of the King conform to 
the citations above duced. 

Tr was replyed by His Maje#ies Advocat, 1, Neither 
the books of quoy, attach, or the Statutes of King Alexander, 
are binding Laws, but only books of Apocripha, 2, Though 
they were Laws, yer they are not iz virids oblervartia, ſeing 
Burgeſles and others are daily admitted by the late praQique, 


. *to paſſe upon Barrons Aﬀizes, and at the time of the making 


of theſe Laws, Afizers were Judges both co--the relevancy, 
and probation, whereas now in :, they are but witneſſes ; 
and therefore ſince the Law repoſes much leſſe confidence in 
them now, then formerly, itſhould 'not now be fo ſcrupulous 
in their eleftion, 3. Burgeſſes are in Parliament allowed to 
ſit-upon the Aſſze of, and forefault Noblemen, and it were 
againſt reaſon that they ſhould be admitted to the more ſolemn 


JuJt- 
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Judicators, -and be reje&ed in Judicators where caſes of lefs ix. 
portance, are ordinarily judged,and:in which the Sentence pro. 
nounced maybe eaſterrepealed, 4,--Dyets before the Juſtiee- 
Courts being alwayes.peremptor, - it is probable that dyers be- 
hoved very frequently. ro be deſerted, it only Noblemen were . 
to be Judged by Noblemen,.. Barrons by Barrons.- 5, By the 
ſtate of King Hlexander,; above cited, it is only requiſie-that , 
Knights b2 judged by Knights,. but it is not.added there, that - 
Barrons ſhould be judged by Barrons, - which ſhews that that 
priviledge, was not. allowed to them, even'in thoſe dayes, and 
laſtly, ſeing all mens lives. are of extraordinary concernmeng, 
it -is nor-reaſonible ro think that he who can be judge of . 
any. mans life , may not be Judge of. the- lives-of all 
'meEn,”. . 

To which it was duplyed as to the firſt, - That debate is. 
opponed, whereby it is evinced in the Title; by what Laws. 
Crimes are judged in Scotland, and the Books of quon..attach, 
and Reg, Hajef, are our Law, and the AR of Sedetunt above- 
cited, diſpencing with that priviledge in ſome caſes, - doth 
demonſtrar, that regularly this priviledge taketh place with us: - 
Likeas Skeen in his Treatiſe concerning the-procedu:e-before 
the Juſtice General; cp, 4, ſc, 3, cites theſe Laws as bind- 
ing,  andgives forarule that no man-can be judged in that 
Court.buc by his peers, 

To the ſecond it was duplyed , that this being a declinatuy, 
and being arbitrary tor parties, toplead the benefite thereof, 
it. cannot be faid:ro be antiquated, unleſſe it had-been alledged 
that it had.been-pleaded, and repelled. - But as this citation 
out-of Skeen, whois but a late - Author, did ſhow the ſame 
10 be in wiridi obſervantia, ſo Noblemen have lately had the 
ſame indulged to chem, as inthe caſes of the. Earl of Traquarr, 


and Lord 0chiltree, which'was:allowed to them upon-the-Laws | . | 


here cited, To the.third. founded upon Burgefles fitting upon - 


torefaulrers.in Parliament z- the ſame doth got meet the caſe, 
'? eing 


-& feing che Parliament may abrogar' Laws and ſo are not in their 
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procedute tyeditothem - and though Burgefles finglie, be noe 
Peers to'Noblemen, yet: the colleQtive body of the Parlia- 
ment, * by which they are condemned aremuch more their 


r, 

*T © the fourth, irwas duplyed, thar inconveniences are on- 
ly to be looked co in the making of Laws, but not after, and 
the inconveniences of the other fide are much: more prefling, 
it being very inconvenieat, thac an Aſfize'of 15, mean Trad(- 

'men, ould be admicced co try a-Duke, or Muqueſle ; and 


"it was a vaſt miſtake to think 'that Aſſizes are only wit- 


nefſes, and not Judges; feing they vote, and their verdidt is 
called a Sentence, and-if Art and Part be Libclled, the rele- 
vancy is intheſe caſes, ( whicthruſes-to be of all cafes -moſt 
intricat ) Simply referred to them without any debate, To 


| "the fifth it was duplyed, that the inference is meerly conjeu- 


ral,but'if the Text be conſidered, it will appear that by Knight, 
there is meaned VYaſſal,or tree holder,for theLarzze tranſlation 
renders the wordKanighr, not eques butmzles,andiit is ſaidthete, 
that aKnight ſhal be judged by Knights,or tree holders, So thac 
the particle (or) is in that place exegetick, and not diſjun- 
Rive, And to the Laſt it is duplyed, that all mens lives are 
not equally precious in the eyes of the Law, for even by the 
Roman Law, mean people were judged to-dyefor many crimes, 
which were not capitally to Noble Romaeys, and though with 
us the puniſhment may be the ſame, yet the way of procednre 
a91inſt Noblemen is juſtly allowed to be more ſolemn, Upon 
which debate, the Juſtices ordained a new Aiſize robe ſum- 
monded , whereof the moſt part ſhould be Batrons, and the 
remanent landed Geatlemin, 32s 

:Ir was thereafter doubted, whether an apparent Heir 'of a 


| Barron, has the ſame priviledge, ſo that none can paſſe upon 
| his Aſk 


ze,: who are not Barrons or:Landedmen s and it was 
"alledged, 


"got 
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alle that the apparent Heir, had this priviledge, and-was.h . 
wr the conſtrution of Law, for bis mn ore] 
chearwould fall, though nor entered, and as aBarron though i 
denuded, remained- ſtill a Barron, .or a Prelat, though for agg: - 
demitting., would be till a prelat, ſo che apparent.. Hen# +. 
of a Barron,: though aos entered, ſhonld be ſtill a Batron,as was Þ --, 
$ound,. 2:3, 'December-1674, | To which it was anſwered, Þ- 
rchac an appearent Hetr, was not nomen jure, and. priviledgey.| 
ought to be ſtrictly interpreted, and the appearing Airgia| 
Barron, would not havean'Heir, as was lately found in Sir 4b ] 
lexanderSeatons cale, qu? ſequitur in comodum,8&c. W hereas iy þ 
Law, : all Batrons may haye-Heirs, nor did the inſtances addy: 
ced trom the Caſualities of marriage, or eſcheat militat in this | 
ſcing theſe proceeded, ex nature fendi, non ex vi privilegiiand} 
avas 1gtroduced-in favours of the ſuperiour,. and not of the ap. 
pearent Heir, Upon which debate the Juſtices, 19,.of Fah, 
r675. repelled the objeQion againſt. the Aſſizers, and found 
the priviledge extended not to the appearent Heirs of Barrong; |. 
cMackintoſhcontra Frazer of Cunlbokie, Not is this priviledge| + 
extended to Landed men, though intefr, if their Lands bead; 
ereted ina Barrony,- . 
V111.- Albeit it be ordinarly received, that Afiſersmy 
Judge upon theirproper knowledge , yet the truth of that 
rinciplemmay be doubted, upon theſe reaſons, r, Becauſe 
bythe foreſaid AR ot Parliament, par 11,:K, Fa, 6.: Al 
Probation ſhould be led in preſence of an Afﬀiile , and Panne;; 
bur ſo it is,. that the privat knowledge of Aſſiſers, cannot be] 
laid to be led before them. 2, -If Probation were led publi- 
Jy, defenders might propon interrogators , whereby the mat- 
ter of Fat might be more fully cleared, and even the Wit- 
neſſes own miſtakes might-be removed; of all which juſt [ad- 
vancages., he is precludit by that principle,* 3, The grett 
.reafot why by the a , Probation ſhopld-be led.in preſence 
bart! | the 
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# © hEPaone}, is, becauſe in Law irs preflan'4, 1a Witnefs will 


| "Witneſſes amongſt rhemſelyes, when they are contrary, * is 

*muct' uſed, and created of by the;DoQors, : 4; Tf aſſiſers may 
” oivetheir verdict upon privat knowledge, then they could ne- 
” wer bepurſaed for error. becauſe if privat knowledge be the 
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and more'in'aw co depon falſly, in preſetice of the Pane); 
n otherwiſe - | for which cauſe, confronting of Parties, and 


rule , I can hardlyunderſtandy; how men can'be convie, as 


- having tranſgreſsedagainſt thar rule, ſeing albeit it beeafier 


to; judge what a 'man ſhould know, yet it is impoſſible to 
judge what a mandoth know, F, By the Civil Law, and- 
the opinionof almoſt all Divines, aud Narions:,” judices' de- 
bent judicare ſecundum allegata& probata, . 

I X, From the foreſaid 4#Parl,rr,ordaining all Probation to 
be received,and uſed in the preſence of theAfﬀſiſers, andPannel, 
it may be deduced by a necefſary conſequence;rthat-no-Witneſs 


ſhould be examined in criminals, ad futuramn rei memoriam, and 


that no-witneſſes ſhould be examined by Commiſſion:and albe- 


' it, it may be objeRted, : that intrimine falſi,the Probarion led 
before the Lords,'s not repeared before the Fuſtice; -and Affiſ- 


ers, -bafore whom nothing is uſod to inſtru&the falſhood; bue . 
the Decteet of improbation pronounced by the Lords, for in 
that caſe, the Lords being by A of Parliament , "declared 
Judges competent to the 'cognttiowof Falſhood:, their ſen- 
tence, habetur prorueritate, and'is probatio probata; © ſo this 
the producing ot it, is thieleading of Probation before the AG 
fie, © This priviledge, "that no-Probation ſhould be led; but 
in-preſence.of 'the Pannel, and Afliſe , | may be paſt trom by 
the Pannel, ſeing it is introduced in his favours : and:theres- 
fore:it was found, 'the'gs, of Maich1671, that thedier could 
not: be continued againſt Charles: Roberrſoy , becauſe cof ithe 


abſence of the Witneſſes, ſeing he was content toſtand to the 
Depoſitions tormer]y taken; burthey caufed him ſpbſcribe his 
conſent, - | | 
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504 of Aſp. JF 
 AferctheProbationis cloſed; the Pannels Advocars-thakks $i te 
a ſpeech ro the Aſſiſe ;- wherein the termes they uſe to them. # 10 
$,. goed men of inqueſt,; and after they have ended; Hig: Þ ot 
Majeſties Advacat ſpeaks, 'but thereareno Duplys, or Tris © © 
plys. uſed; . and it was the [priviledge oof His RES Adyo:"F - ca 
cat-to be the laſt ſpeaker 3 'which priviledge was afſanfed-like.” $ ſ 
wiſe by all other Advacars for the'purſuer - - but by the centh | + cy 
article.of the Regulations, 1570; the defenders Advocaty. |} A 
now .the laſt ſpeaker, except inthe caſe of Treaſon, and,Re-*} tl 
bellion.; ſo that chis priviledge holds only in Perduelion; bur: Þ' by 
not inordinary Treaſon}. } + iS 
*X,. When. both theſe: diſcobrſes are ended, then the AF. | 
fize are incloſed; bur before they:be incloſed; they ſhould enz;.} . ca 
deavolir to; be ſarisfied of any doubr, tor if after incloſing any; | cl 


erſoo ſpeak tro them/}, or it any-of them-come ont bt the place: | ad 
wherethey,are inclofed; -uotil che verdit be pronounced , 'the- | 
Pannel is eo-#pſo,.:clean and.innocenc, 4&9 1;/Parl, 11, Fa, $5 | 
the reaſon indudGve: of whicha@ , ſeems to be, tearofin- } 
preſfing, or. ſuborning the Aifize,, and therefore, ithe pry. | t! 
Qiteal'ows Aſizers ſometimes r>/fend out ſame of theirnums.. } 
her £6:che Juſtices. to: receive inforrhations' 4n marters'df , C 
faQ.,. and fihds'that in-fo:doing they cranſgreſsnor chives. | fl 


in Kennedies Cale, .. ef Eng. oo 2/0} 5 5 3998 
. And after a full. debate;, upon the 24; of December 11672, © © 
It-ywasfound, .thar ary of the Aſſizers diſcloſing,. 'and cominp.. | 
aut of the houſe , : after they kid paſt'a vore;, though the ver. | I 
dit was not ſabſctibed-be-rfie ChanceHour., way nociſufficiete - | * 
£0.annu] the verdict ,--albeit'ir. was here alledged:, that | !* 
there might be great debate upon the wording bf the vetdidd, 7 
and forhe:Aſfizedhoutd not have difeloſed , 'unril the vendidt - | + 
was fub{cribed, By this&:\likewite che: Aifizers,, ) anil'nor Y 
the Jt ſticesare Judges comptretitto thiÞexceprion 2gainft rhe . 
q 


verdict, as was found in the fotefaid deriſion:, 16792, itwhete- - 
inthe Juſtices found , that themſelves yere Judgesreompe- 
"A # Wi rene :; 
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$$: tentto the relevancy of any ſach alledgeance, but that ic be- 
1.4 longed to "the Aſfize to'judge the Probation'of that excepri. 
TT on; though itwas alledged, that the Aſſizers could nora all 
& be Judges thereto , ſcing they were the delinquencs in thac 
;*F - caſe, and if moſt part, of rhe Aſſize had diſcloſed , it were ab- 
F ford, that they ſhould be Judges co their own Delinquen- 
F +cy;, At that time the Lords did likewife declare, ' thar if any 
3 Affizer ſhould diſcloſe before the vots were complear, fo thar 
*} the vrdic might be thereupon anulled', they were puniſhable 
£1 by-the Juſtices, and ſhould be obliged to repair the loſs, which 
'F either the King, or Party incurred, he 
'Þ Se that Aſhzersdre allowed'ro ſpeak to Judges, or Advo- 
+4 . cats, butare 50t allowed to make any addreſs to them after in. 
+ clolure, as ſaid is, It is likewiſe obſetvable from this a, that 
+ abbeitthe Clerk be diſcharged to enter in where the Aſſize fits, 
1 after they have choſen their Chancellonr,*yet defao, the 
- Clerk fits ſtill with them, and ir was thought fit he ſhould do 
4 ſo; becauſe they being oft ignorant , and unaquanted with 
4 the forms, and procedure of that Court, they ſhould have 
= ſomeperſon to regular them, and none ſo fit to do it, as the 
"+ Clerk; yet by the late Regulation, 1670, -it is appointed, 
} that the Clerk -ſhall not,be preſent, and ſure the Clerk was 
| wBrthten, anddid influence too much — 
++ XI, After the Aſizeare incloſed , 'they chooſe a Preſi- 
-. dent, who iscalled Chancellour of the Aſſize , and proceed 
to read, and thereafter to reaſon upon what is debate, and 
| rheir determination is called the yerdi& of the Aﬀize, which 
F is ſubſcribed by the Chancellour, it is called 'verdi& , *quaſ 
vere diftum , and ſometimes it is called , warda curie quon, 
Attach. cap. ubi aliqua. thereafter the Affizers enter again in- 
tothe Court, *and there the verdi& is read, and the Chan- 
celiour ſtands up and owns the ſame, after the verdi@ is read, 
. it ſhould, and is by the 9, 4d of Rezulations, 1670, cloſed, 
and ſealed with the Seals of the Court, of the Chancellour of 
Trt 2 the 
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the Aſkize , abd.of ſo.many of their namber as the Chancej; 
our ſhall chink fir.,. never co.be opened, but by orders from | 
the Judge z ot which verdi&,, the Clerk is to. havethe keep. * 
ing mf he open the ſame, he is to. be depoſed, and fur. | 
ther puniſhed as the. Judges ſhall think fic, _ | 
"Tt was thought of old,, that Aſizers behoved preſently to } 
determine , after Probagion was led, and thac it was nor lay. 
ful to dilmiſſe chem poril they didentex, and recurn their yer. 
dit, and the reaſon pf that opinion is, becauſe after the Pros | 


bation is led , there maybe hazard of ſuborning the Aſſizers, | * 


if the matter were continued to a new day:, and it were tobe F 
feared Itkewiſe, that the. purſuer finding that che Witneſſes. 
which he had led, did nor prove, he might be cempred ta. | 
ſubpra others., and I think. this opinion ſtrongly founded, 
but yet in Anpo 1665. &c, a Baxter being purſued for Sg, 
digion, the Juſtices did, at my Lord Advocats earneſt (oli, 
citation, diffolve the Court aſter. Probation was-led, and con- 
tinued the matter to a new dyet, but.the accuſation was neye 
further proſecute, and that p:ocedure was thought 5 maj: 
exempli, yet thereafter His, Majefties Advecat continued an, 
Aſſize, who fit upon Macknab tor theft , for-not being clex 
to condemn upon an, extrajudicial conteſſian, . they propoſed 
the caſeatter they were incloſed, whereupon the Juſtices con- 


tinued the dyer till the next..day , and having conſulted the iþ+ 


Council, they thereafter tonnd the confeſſion ſufficient, and 
incloſed the Aſſize, notwithſtanding of this objeion ,.. Ne - 
vember 1669, + 


X 11, When the Adyocat cloſes his diſcourſe for the.pur- | 


ſyer, he proteſts foran Aſſiſe of errour againſt the Inqueſt, if 
they aſſoilzie , which Proteſtation he cauſes to be marked by 
the Clerk, and it may be doubted, if thepurſyer, or His 
eMajeſties Advyocat can purſue the Inqueſt for errour ,. if this 


Proteſtacion be not uſed , evey as aqualified Oath is notal» ] 


low- - 


in 4 - ae ole eres dis. tas thn th. MS, 
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Of. Aſeces- 507” 
lowed). except it be proteſted for, And it was debated inthe 
caſe betwixt the Lady, and Laird of Milntous , if a reproba- 
tor could be raiſed, where the party leſed proteſted not for it, 
ſeing Proteſtations were ſuch ſolemn Asas the Law requir= 
ed in ſuch caſes., and they were unneceſſary , and-ſuperfluous, 
if what were proteſted tor , could be allowed , without being 
prpteſted for , and the party to whom ſuch Proteſtations were 
competent, .doth, eo ipſo,: paſſe from his righe , and ſeems 
ca acquieſce in whats to be done, if he uſe them not , vid, 


. "Darand ſpecul, tit, _ in initio , but this caſe was not de- 
'  Cidedy yet the-Lords 


inclined to allow. a reprobature if there 
was reaſon for it, though no Proteſtacion was'uſed 5 ani I 
believe that a&ion of errour may be raiſed , though it benor 
proteſted for , if the vervict be quatrellable, though a Prote- 
ſtation be both: more ſecure , and formal , andreally there is 
good reaſon why it ſhould be uſed, ſeing the Inqueſt is by 
that ſolemn.denunciation, and intimation warned of their ha- 
zard, and their errour, becauſe it becomes thereby more wilful 


' then othetwayes it would be, 


A Summonds of errour is alwayes raiſed in Latine, and upon 
Parchment, and is direct out of the Chancery, 

wwilful errour is that crime which Afſizers commit, in pro- 
nouncing an. unjuſt yerdi , and by our Law, an Aſſize con. 
demning ,. cannot be purſued, ?4nquam temere jurantes, ſupra 
afiſa , as is commonly believed , by the 63, 478. Par, Fa, 
3, .the reaſons. of which opinion may be three, 1, Ir is nor 
preſumeable, that indifferent perſons would condemn an inno- 
cent out of feid or favour, though there be ſome teaſons robe 
jealous , that they mighr be induced , out of either picty ,” ai 
clemency to.aſſoilzie from a crime fully proved. 2.. No per- 
ſon would be tound to. go upon an Aſſize, it they might be 
puniſhed for condemning, . 3, The penalty of ſuch as tezzere 
jurarunt ſuper afiſam, is oaly confiſcation of the moyeable 
| g090s, 
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goods , cap, 14 Uh, Regiam: Maje, » whereas death would be *Þ j 
oft-times the puniſhment, if ſuch'as condemned might be py. | 


niſhed ; yet I am of the opinion, thar it the Allizers did 


condemn an innocent, without any Probation , 'or by palpable | 
iniquity , that eo caſu » they might be puniſhed -', And my | mi 


reaſons for this opinion, are. x, That elſe the people would 
. be ſtated ina very unfqrttinac condition , 'if not only they lo 
open'ro the hazard of being condemned ,' upon the depoſition 
of any two men, but likewiſe to the arbitrarineſſe of an Aſſize, 


who might condemn without any clear probation, :2, Aſſi- 


zers are Judges, and Witnefles , and therefore muſt be liable | 


to all the errors, for which theſe are accountable z bur ſoit 
is, thatif a Judgecondemn unjuſtly , or it aperſ6n be con- 


demned upon the depoficion of any Witneſfe, who . depongs: 


falſly,, that Judge, or Witneſle ſo deponing , are liable ro4 
capital puniſhment , why then ſhould an Aſſizer be exempreg, 
ſeing there is no expreſſe'Law , upon which he can found 
that exemption : And inanſwer to the contrary arguments, 


it may be contended - That as to the firſt , it is not conclu- 


ding , ſeing, elſe it might by the ſame argument be conclu- 
ded, that no [Judge , or Witneſſe could be purſued , when 
- they condemned unjuſtly, ſeing omni homo preſumitur bom, 
at leaſt Perjury ſhould never be,puniſhed ina Witneſſe , nor 

injuſtice in a Judge , deciding unjuſtly, and by that unjuſt de- 

cifion , murdering the perſon pannelled before-chem ; be- 

cauſe forſooth ir is not preſumeable, that a Witneſs, or Judge 

would murder an innocent by their ientence , or depoſiti- 

on, To the ſecond, itis anſwered, that all men'may be forc- 

ed to paſſe upon Aſſizes , 'upon their perril , and thus Aſh» 

zZ2rs are forced, though thereis hazard alſo in affoilzing, 

and Witneſſes are forced, though there be great hazard in 

Petjury , if they depon falſly, 'To thethird, it is anſwered, 

that there needs no.Law to —_ Afﬀirers, r= 

junly, 


"Ee 
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,«þ juſtly, ſcing they are puniſhable by-the Common Law, Bar 
{ chat it was neceſſary there ſhould be a particular Statute , to 
} puniſh ſich as afſoilzied unjuſtly , both becauſe the Com- 
+ mon Law was not ſo expreſs as to this, and becauſe men 
| might be inducedto think, that there was no great hazard 
3 Mit; IM 


This ertour in Afſfizers, isto be tried by a great Aﬀize, of 


twenty five Noble Perſons, CA&# 63, Part; 8, Fa.3, bur - 


the perſon aſſoilzied is ro be tree, ibid, And by an a of Se- 
derupt, ofthe Seſſion, Anno 1591, itis declared , that all 


landed Genrtemen fhall ben a caparity T0 pals upon ah Aﬀiſe - 


of errour , 'though they be ot Quality , and Eftare inferiour 
to the Pannel , and wiltul errouris only 1 uhiſhable in this cale, 
quelibet probabilss cauſa ignorantie excuſat , Spot, tit, Retonrs, 
Ker againſt Hartwood-mires, and by the 47, AG Par, 6,-Fa, 

3; Ic appears, that no Probation can be adduced, ro inter 
this ation of errour , but what was at firſt produced the time 
of their verdict z whereas any Probation may be adduced in 
fortification of the verdict quarrelled , ( tantus eft favor inno- 


. cept;e } the pun:ſhmene of ſuch as are found guilty by an A(- 


fizeof errour, is the eſcheating of the Moveables , and a 
Years impriſonment, cap, 14.1. 1, Reg. Maj. which is ra- 
tified by the 47, Ad 6. Parl, Fa. 3. where it is Statured, thar 
wittal, -or ignorant Aﬀfizers, hall be -punithed afrer the 
form of the Kings Law, 'in the firſt Book ot the 2Majcſtie, 
Skeen obſerves uyon that place, Rez, Maj. that amittere legem 
terre, is the ſame, with non habere per ſonam ſtandi injudicio, 
d they can. never be admitred thereatrer as Witneſſes , nei- 
ther Writs. nor in Judgement, vid, tit, perjurie, Bur to 
the end it may be known which of the Aſhze aſloilzied, it is 
by the 9.. Article regul, 1670, appointed , that the Chan- 
cellor of the Aſfize mark upon the ſame Papper, upon which 
the verdict is write, who condemned, and who — 
whic 
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rour beraiſed, . 


The Council ſometimes reſcinds verdicts, -without any. 


& | 


ation of errour, in criminalibus , as in George Ghrahams caſe, 


whete they ordain'd ;the.verdi of the. inqueit , whereby he: 


was found to be Art and Part of recept of ſtoln Bonds, to be 
unjuſt, and reſtored him againſt ' the ſame z but ic may be 


doubted, whether theſe who are unjuſtly condemned, may. 


be reſtored againſt that -verdi , though it be found unjuſt, 
- theſe who are unjuſtly aſſoilzied cannot be thereafter pur- 
ſued , though the abſolvitur be tound'unjuſt ,-per argumene 


inm 4 contrario, vid, tit, of the Council , where. this ques. 


ion is tully debated., and determined, 


Of Aſfzzes. TY 
which Paper is tobe ſealed, and kept till a Summonds of Co 
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4: Of Probation by confeſſion, 
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'T, Probation defined. =o 
'2, Probation by confeſſion if judicial, is the ftrongeſt of all Pro- 
bations, 
3- Inwhat alt is an extrajudicial confeſſion allowable, 
4. What arethe effeft5 of aqualified confeſſton, ; 
5. ' Theeffets uf a confeſſios emitted before an incompetent 
Fudge, - 
6, How far aminers confeſſion thliedees. 


YRobation is ſo fully treated of by the Civilians and Canne- 
| niſts, and we differ (o little from them, that I ſhall only 
+|+ treat of it kete in relation to our own Law, | 

I. Probation is defined to be, that whereby the Judge is 
convinced of what isafſe:ted ; and it may bedivided in proba- 
cion, | by confeſſion, by Oath, by Writ, by Witneſſes, and 
by Preſumpttons, | : | 

I 1, Probation by confeſſion is the moſt ſecure of all others, 
and therefore it is ſaid in Law, that # corfitentem nulle ſunt 
partes ſudicss, f{uitable to which, ſuch as conteſle are oftimes 
codemned” without the knowledge.of an Inqueſt, asI have 
mote fully treated in the Title of Aſſhizes, but becauſe men 
- Vv v will 
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their life, then a conſciouſneſs of gailg, therefore the Law hath 
required, that if there appear any averſion for life :edium vite, 
or any ſigns of diſtraQtion, or madneſſe, that theſe confeſſions 


ſhould not be reſted upon,, except they be adminiculat with | : 


other probition - as alſo becauſe confeſſionsare oftimes emit. 
red negligently,. the confeſfors thinking that their privat con- 
feſſions cannot prejudge them, therefore rhe .Law doth only, 
vive credit to judicial confeſſions, and not to theſe that are ex. 
trajudicial, & extrabancum,, which maxime is ſtronger.with. 
ns. chen elſewhere, becauſe by a Particular AR of Parliament, 
Fa, 6, Parl, 11, cap, 99,. All probation ſhould be ledin pre. 
ſence of the Aſſize, 

TIT. This Maxime doth admic in Farinicins opinion, mz. 


ny limitations, as 7, That it the extrajudicial conteſſion be. 


adminiculat by other preſumptions ;, it is ſufficient , bur ex- 
cept the preſumptions be very violent, I cannot allow this li- 
mitation , ſeing confeſſio extrajudicialss in ſe nulla eſt, & quid. 
nullum eſt non poteſt aiminiculari,and therefore ſome approve, 
B:ſſrs who admits this confeſſion, though adminicular only 
ro.infer, penam exiraordinariam Sed non ordirariam, or cer 
tain!y (ſuch preyajication,and abufing of truth, an4 Judges de- 
ſerves ſome, puniſhment, . The ſecond 1:mitation, is, that. 
if the confeſſion be admitted in preſence of the accuſer , and 
accepted by him, then itis valid , though extrajudicial , but. 
this I allow not, becauſe it is ſtill extrajudicial , and the cons. 
feſſor knew that he ſhould not die upon ſuch acon'eſſion 3 for 
which reaſon likewiſe, Iapprove not the third and foui th. li- 
mitations, whichare, that it the extrajudicial confeſſion be 
geminata, and reiterated , or emitted in preſence of a multi- 
tude, or ad exonerationem conſcientie, that then it ſhould 
be valid, and Iremember.,, that though Major Weir confeſt 
Sodomy, and Inceſt to Miniſters , and Magiſtrats joyntly, ſor 
exonetation of his Conſcience, in preſence of many perſons, 
| that 


_ Probation by confeſſion. i 


will ſometimes confeſs a Crime, rather out of. wearineſle of , 


i , 


2 


Probation by confeſſ;on. s t> 


» that His Majefies Advocar'took great pains to bring him to a 
judicial confefſion, as thinking the former not ſufficient: and 


&t- Frazer was condemned upon a centefſion, emited before 


the Aſſembly at Aberdere, and other Noble men, thoughre- 
:rraRed , 1647, where this limication is alledged upon, out 
of Farinacires, and this being repreſented to the Parliament, 
they refuſed to give their opinion , and referred all back 
'tothe Juſtices, who ſuſtained the conteſſion adminiculated, as 


ſatd 15, | | 
'The' ſixth limitation is, that an extrajudicial conſeſſion'is 


'yalid, itupon Oath z but Iallow not chis, ſeing Oaths ate 


not allowed in criminal caſes, norcen the Pannel be forced 


'theretoz and if he ſwear ultroniouſly , and undeſired, the 


confeſſion would appearto me, to be ſuſpeRt, as emited, ei- 


ther per furorem, vel ex tadiovite, 


The leventh jiimitation, is, that anextrajudicial confeſſi» 
on is ſufficient, when the crime conteſt conliſts, in anime, 
as for inſtance, if it were doubted upon what reaſon a perſon 
accuſed fled , or thot a Piſtol, &c, But I neither allow this 
lIimication, for elſe it ſhould be as large as thetule, ſeing all 
crimes require, animum delinquendiz an1 yet TI think that 
ſome circumſtances ot a crime, may be ptoved by an extraju- 
dicial confeſſion, and ſo chis limication may be true in that 
ſenſe, All theſe limitations are largely-, rather chen ex- 
acily ſet cown , by Farin, de reo confeſſo , queſt, 81, 
Reg,10O, 

Conteffion though extrajudicial , may be ſufficient ( if ad- 
m niculat ) to ſubje the conteſſor to the tortme; bur this 


is rarely practized with us - But I remember to have ſeen 


Mitchel lately tortured , ufon his retraing a confeſſon emit= 
ted by him, in preſence of His Majefties Privy Council, and 
a contefſion extotted by torture, is in no Law ſufficient, fo 
that except it be achered to, after che perſon tortured is' re- 

| Vvv2 moy- 


— 
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noved; from- the Rack, for two-or three dayes , ic makes ao,., | 


Faith , | Farin. de res. confeſs. cap. 3.:: AM 5, 

The cuſtome with.us, is, . that the Advocar doth in .pre- 
ſence of the Juſtices, examine.the party to be accuſed, -and if. 
heconfeſſe, either he ſubſcribes his confeſſion, if hecan wie, 


oxelſe the Juſtices ſubſcribes tor hin# , _ or which is. ſecyrer,., 


makes 'two Nottars,, and four Witneſſes ſubſcribe, . and al-. 


beit z confeſſion thus ſubſcribed by two Notcars , before.fonr, 


Witneſſes, was found ſufficient, upon the 7, of December: 
1665. in the caſe of . Fipls Macknob, who-.was purſued for . 
Thefr, yet it was then alledged , that theconfe ſion wos not, 
ſufficient, and that for theſe reaſons, 1. Becauſe all Proba-, 
tion ſhould by che Ac of Parliament. foreſaid , be led in pres, 


ſence of the. Aſſizez and therefore when the Probation was.. 


{ounded upon confeſſion, the confeſſion ſhould have. been ori-, 


einally emitted in preſence of the Aſſize-, orat leaſt adhered ; 


ta before them , and the teſtimony of two Notrars, and four, 
Witneſſes , was not equiyalent to a verbal confeſtionz . ſe- 


ing they could. not thereby know all the circumſtances which : | 
are neceſſary tobe known , ſuch as whether the conteſſion was . | 


voluntar, orextorced,, or if it proceeded vpon a miſtake, or, 
if it was ftounded,oupen promiſe of life, &c, 2. The patty, 


who confeſſed might have emitted thac Declajzation,, upona - 
confidence that the {ame could not operat againſt him , being : 
extrajudicial, as (aid is, 3, That muſt be accounted an ex-- 


trajudicial confeſſion , que non emanavit in judicio , and this 
is ſuch, becauſe there was no Court. fenced here, nor yetan 


Aſſize (worn ,. whereas that is only called a judic;al confeſſion, | 
which is emicted befqre thoſe who are Judges, and whiiſt they - 


are fitting in Judgement,. Boſſ. tit, de confefis, 4, The con- 
ſeſſor here was an ignqtant perſon, and did not underſtand the 
Scottiſh Language, and ſo might be very ſybjeR to miſtake z 
vpoR which reaſons, the Aſhze having demured ; the, Ju- 


ſices made application to the Coyncil , but the caſe being ly | 
ene : 
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the Council remitted iotirely- back ts themſelves ,: they did- 


find the foreſaid confeſſion. fufficient, ' and Macknab was there- 

on convid accordingly ,. and hang'd; +bur if the confeſſi- 
on: had: only been ſubſcribed by a-Judge , I chink ir could not 
have been valid, for- that were to-contound the' Office of a 
Judge , Witneſs, and Clerk, and would tend:to make all 
Judges arbitrary 3 - ſo-that the life of the Leidges ſhould de- 
ws. upon one ſingle Teſtimony , which were very dange- 
rous, eſpecially ininferiour Courts, where it is very well known 
that perſons- of very lirtle integ!: ity fit as Judges, and wiiich 
Judges are oftentimes intereſted, to get the Panne] condems 
ned , becauſethereby the Eſcheat , ar leaſt a.patt of ic falls ro 
themlelves.-- * th | | 

So tar doth our Law require judicial conſeſlfons , - that 
it hath been debated, that even.a confeſſion taken by all che 
Juſtices fitting in Judgement, was not a ſufficient warrand, 
for the Aſſize to proceed- in condemning the party ,- ex-epr 
the confeſſion had been renewed before them ; *thongh t!1e 


; |, conteſſionit ſelf was ſubſcribed, and the ſubſc-iption'acknorws 


ledged , for the forefaid Act ot Parliament requires, that the 
hail Probation ſhould be uſed before the Aſlize,: in preſence of 
the party accuſed, but fo it is that theemiting of the con- 
feſſ:on is a chief part of the Probation, + ſince Law has laid orcar 
weight upon the way and manner ,, how a conteffton is eli-ire; 
meaſuring exadtly the degrees of couſtancy , or tear, 'appear- 
ing in the Pannel,- as well as confideting the motives by which 


| hewas induced to confeſs , and what difference is there, quo 


ad the Aſlize , Whether the confeſfion be emitted before 
the Juſtices, or an inferiour Judge, © or why ſhould northe 
depoſition. of- Witneſſes, orconſeſſions of Parties , taken by 
way of precognition proved? and yer thir confeſſions taken be- 
fore the Juſtices-proyve, Bur to'this it-is anſwered, that con- 
feifions emitted in preſence-of a Judge! comperent;, ?ptove in 
all:Nations , from which the-toreſaid AR ſhould not be made 
| to 
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to derogat , -exceftit deſigned the ſame clearly» but ſo ſtis; 
that it is clear by the-foreſaid Act, that it was nor intended, 
thac any Probation, that was formerly good, and Probatiye, 
' ſhould be diſcharged 4 but only that the way of uſing the 
fame ſhould be regulat, and ſo ſubſcribed Papers are not reje- 
Qed, for wedaily ſeethat Papers prove Trealon, /and Uſury, 
though they be not ſubſcribed before the Ailize z bur char 
Ac only diſchargesa former w:cked cuſtom, of carrying in 
Papers claudiſtinely to the Inqueſt, which had not been open» 
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ly uſed before the Pannel, Likeas , Aſfizers do frequently - 


condemn with us upon ſuch confelſions, 

The ſecond queſtion which may be hete debared, is , whe- 
ther when a perſon conſeſles a crime with a quality , and not 
ſimply, if his confeſſion may be devided, fo that he may be 
- convict upon the contef[ion , notwithſtanding of the quality, 
except he can piove the quality, this wasdebated the 13, of 
March 1668, At which time, one Dxymbar, being purſy» 
ed for wounding Collonel 1nznes, confeſt that he wounded 
him, but hedid it in defence of his own life , being aſſaulted 
by the ſaid Collonel ; upon which conteſfion ic was alledged, 
he could not have been found guilty; fince a confeſſion can 
no more be dividec, then an Oath, and it isa brocard in Law, 
that quod _ non reprobas : AS alfo, ſeing thecrime 
could never be proved , but by the confeſſion, the: conteſſi- 
on being qualified , was no confeſſion without the qualificat- 
on, and therefore there was no Probation beyond the quali- 
ty; I know that the Doctors dointhis caſe , diſtinguith be- 
ewixt ſuch qualified contefltons , as are omitted, ſub unico 
firattuwverborum , as it the confeſſion did bear , Idid kill in my 
own defence, vel ſub duplici, as I did kill, but I kill'd inmy 
own defencez inthe fiiſt, they think the quality cannct be 
disjoyned from the.contefion,, but in the ſecond it may; yet 
I think-rhis but a ſubrilty ,, | for pcor perſ@ns cſpectally, 
when they are tryed for their lives, take not ſuch pains co - 
T Et 
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det their expreſſions,. and their deſign in both is the-ſame, but 
T approve more that other opinion of theſe', who think , thac 
ſach qualified confeſſions may infer an arbitrary , though leſs 
puniſhment , penam 107 0rdinariam, ſed extraordinariam , a3 
is aſſerted by Decivs in cap, cam venerabilss extra, de except 
vid, Far, de reo confeſloqueſt, 87, cap. 4,1 "AndalbeirI think, 
that if there were ſtrong preſumptions againſt the confeſſor, as. 
there was in the above related caſe , he behoved, eocaſs, to 
prove that quality of ſelf-deience , otherwiſe then by adje&- 
ing a quality , becauſe Preſumprtions. transfer the neceſſity of 
Probation ,, upon him againſt whom rhe preſumption is 
brought, Cod, fab. de ficar, def, 6. non ſcinditur confeſſio in 
criminalibus niſi adſint contraria indicia, Yet I think, thar 
ſuch qualified confeſſions ..as this is, which imply a defence, 
ſhould either prove the defence , or elſe they ſhould not p:ove 
the Libel , and either ſhould be alrogether believed, or alto- 
gether reprobated, for as it was not the deſign of the conte(« 
ſor, ro bind a guilt upon himſelf by the confeſſion, So it is 
to: be preſumed , that. he who is ſo ingenuous as toconteſs a 
ouile againſt himlelf , wou'd be likewife ſo ingenuous as to 
confeſs the Truth really ; and ſincerely, or if he omited this 
confeſſion by a ſecret impulſe, of a Superiour Power forcing 
kim to conſeſs the Truth , we my rationally conclude, that 
the ſame impulſe would :kewiſe hayeinforced him co confeſs + 
the Truthinirs tulne(s, and ſimplicity, & h:micidium indy» 
bio non doloſe ſed ad defenſionem faitum praſumitur & ſic qua- 
litas adjecta habet pro ſe preſumptionem , Maſcurd. deprobat, 
I, 2, concluſſ, 867, | fir) 

I dolikewiſe think, if the quality, was not-annexed to the - 
hiſt Depoſition , that ic ſhauid not atterwards be received, 
ſince it is preſumeable, that it would have been adjeRed ac 
the beginning, .if it had been twuez;_eveiy. man-being more 
mindful ro.cetend. himſelf,” then/to-conſeſs.acrimg ; and that 
notwithſtanding of ſuch a quality adjeRted , ex intervals, the 

CON» | 
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£ ordinaria 4 which is alſo rhe - 


confe{{or miy be'puniſhed,: per 
opinion of Clarus Queſt: 55 io 2 (1 7 Voir] 

. V; The third Queſtion is, whether 2 confeſſion emitted 
| before a Judge ,+who was not competent to puniſh corporally, 

be ſufficient tor a-Judge to proceed who is comperent., -and thig 
is oft contrayerted withus; if a Contefſion ,, or Probation'les 
before a_ KirkeSefſion ; be ſufficient, if it be repeated before 
the Juſtices-, .andthe'Council being conſulted lately by the 
Sheriff of the Mer/e, concerving a man who had confel witchs 
crate , ibefore the; Presbytrie.,; they would not decide'iic , al- 
beit- Lawyers who were Members of the Council : And 
others were of opinion,” that he ſhould dy ,- except he could 
alledge a ſufficieat reaſon for varrying in his confeiſion , bue 
this is againſt a received, pofition-amongſt Lawyers z''/- quod 
confeſſio emanats coram judice incompitente non ſufficit ad'conn 


demnandum Farin, de reo, confeſſ. cap, 6, licet ſuffictat ad tor- . 


. turam & habent vim extrajuadicialis confeſſionis , the reaſon of 
the foreſaid::Rule-is,, that the :confeſlor knows that he could 
. not-dy upon that confeſſion, and men will confefle many times 
. to free chemſelves from trouble , ot evite excommunicatton, 
who would not acknowledge a crime, if they were capirally 
accuſed , «Some alſo have .confeſt ro Kirk-Seſfions,, crimes; 
of which they have been ianocenr', as Adulceries, tor obtan- 
ing a deyoree, and Fotnication, -to obtain a conſent of the Fa- 
ther , and-whatevermay be alledged againſt extrajudicial, may 
be alledged againſt confeſſions ,” before an incomperent Jadge/ 
By this alſo:it may eaſily-appear;; what ſhould be'anfwered to 
another Queſtion, which differslittle ſrom this ,* vs; 2 
confeffionofta ctime taken incidently ,- in another Proces, and 
not taken in Proces, ' whetein the confeſlor is purſued for lite, 
be (vfficiene co inferdearth, | NE 
: The Lords''bf Seſſion would not ſuſtain a confeſſion omits 
-redby'ama9y'beſore ME Kirk: Seſfion ,* ad exonerationem tors 


feientht | 
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ſcientie, to operat againſt him in any other Court z '' becapſe 
they thought chat chis - would continue 'men- in 1mpeni- 
tency > and retard their repenting 5 which Deciſion was 
much'applauded, {rcer,; 5 «7 Gruart uaroynons os bxurad mecfur eoum, 
:V T1, By. the Civil Law', il. clarum C, de anthoritate-pre= + 


Funds, minors accuſed, could not prejudge themſelves by 


their own confeſſions, but this is innovat by the cuſtomof_ 
all Nations , Boer, deciſ.'63. and- Boſſ, tit; d: confeſs : and 


' withus, Minors conteſfing crimes , are thereupon executes 


and I-find in the: Journal Books , inftinces thereof , - in-very- 
young perſons, bur I think there is much left-in this caſe to 
the Arbitrarineſs'of the Judge ,- who ſhould diſtinguiſh be- 
twixe ſuch crimes as fall-under ſence , as Murder , and ſuchas 
principally require Judgement-, as Blaſphemy , Witch- 
craft , "&c, Jo which laſt, hardly ſhould Mspors be puniſh-+: 


' ed, Penaordinaria, upon their own confeffion , and ſcarce at- 


ter they confe(s, for a- Minor is. preſumed: to have:no ſolid 

judgement, $aak | | 
T hough a Mixor may bind a ctime upon himſelf by his own 
confeſſion , and may be thereupon condemned , and: execut- 
ed: yet whether he may revoke this confeſſion, and be re- 
poned agaihſt the ſame, becauſeof hisminority, - was debat- 
ed the 28, of February 1676, in the caſe of a young boy cal- 
Jed Kennedy, and that he might be reponed , was urged from 
theſe reaſons, '1, A. Mirors hubricity of judgement might 
prejudge him as much in; criminals, as in civitcaſes, and 
therefore he ought To be reponed againſt the one ,' as well as 
2gainſt*the'othery and it wereabturd ,* that a Minor ſhould 
not be able to hind himſelf m the value of ten Pounds Scots, 
and that yet he ſhould by his conteſfion-make himſelf liable co 
death, '2, Lawyers are very clear, | that a M/yor may revoke 
4'eriminal conteſfion , 1, 4, C, de:authorirat, preſtand, Clary, 
gne#, 53; and'Gomes, gives an inſtance of a Minors being re- 
X x'X pon- 


poned againſt che confeſſion of Iaceſt, 3: Tnthis confeſſion, | * 


2 Minor might have much more eaſily lapſed intoa taral 
error, then-in any other caſes z the ſubje matter of this con- 


ſeſſion being a-contrivance to poyſon by.Nroggs,. and Medi-:. 


caments,, \in which , wen coſt at decotpore delitÞs ,: fince the 


Deſund&-might havedyed of another diſeaſe, and as to which;; - 


a \Minor might eafily. have been miſtaken, fince to.give a ſolid 
judgement, in ſuch caſes', 'or to confefle what relates chereto, 


requires” not only more reaſon, but-mores$kill an4art, chen-. 
can be''expected from ſo-young a boy, To which it was an-, 


{wered;, thar ſince Minors may be puniſhable for crimes, they 
may confequently bind a gu'lt upon themſelves, by their con- 
ſeſſions , tor if the Law cid not conlider them as ſofar, 46 


li 'rapates , that_.they underſtood the hazird of a'crime,, it - 


wonidinort puniſh them+, and if they underſtood the niture, 


and - hazard of acrime, it-is unreaſonable ro think. that they . 
miy notunderſtand their hazard in confeſfing ir, fince in com«. | 


mitting crimes, the judgement of the wiſeſt is o:dinarly blind- 


ed with paſſion ,: anderrour 4 but in confeſling , men have - 
rime and leafure to be judicious, and ſerious, and if Minors . 


confeſſions could not ty them , they might till in abſence of 
Wicneſfes commit crimes at their pleaſure, 2,.Lawyers as 
well as reafonareveiy clear, that a Mizor cannot be reſtor- 
ed, except he ſhew that he was circumveened , or leeſ'd by 


his-confeffion, as for inſtance, if he ſhonld conteſs ſimply that + 


he killeda man , but ſhould forget to add that he killed him 
in ſetf-defence ', or ſhould contefle-that he commiteed In+ 
ceſt;; ' but ſhould forget to-add «that he was, ignorant ; -thae 


the perſon 'with whom he committed the fame, was within | 


the degrees that inferred Inceſt : which opimon is to be ſeen, 
in Ove. 5. Fortis, queſt, 23, num, 9, .: Or if he had con» 
feſt upon rhe promiſe of indemnity, ..or by the jear of threate 


ning$;, "and were able to proveceither, | and by this juſt cempre- - 
1 ment, ., 
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- ment, the intereſt of the Common-wealth, and the imbiri- 
lity of Minors are both ſalyed - andtheretote when Law, or 
Lawyets ſay that a Minor may be reſtored againſt his contefſi- 
on , their meaning only is, that he may be teſtored it he 
can prove his error and miſtake. 3,. This being a confeſſi- 
--0n-twice emitted , and adhered to , *and 4dminiculated by 
' the confeſſion of other dying perians , who could not clear 
. themſelves by fyling him, ob can no doubt of irs tiuth te- 
main with any dilintereſted perfon, T his caſe was not decid- 
ed, but I conceive that a Minor cannot be reſtored againſt his 
own .conteſſion , except he ſhew, wherein he was either cir- 
cumveen'd, or miſtaken, And it a perſon paſt 21, yeat:s of age, 
can prove, that he has conf<ſt what was not crue, he ought to 
be reſtor'd: as tor inſtance, if he can prove that the man whom 
"he confeſt* he did kilf, is ſtill alive, Ia which ſence. I rake-/, 
I, S. D, ſeverns, ff. de panis, D, ſeverns reſcripſit , confeſſiones 
reoT um pro exploratis criminibus haberi non oporteri, And when 
' the Eclo 5 layes p Cap. 4. 4g! op 0 YNTRVT WV» ſuitable 0 £ 4.H. 
ae confe ſis, 6 Toy gorevfzvre Sur ov, &1£ 7 $47 OMA gy OV , SHE 1) ArfLAEY Ws 
pad oyar xperuTaL HI [ervum occifum intermiſſe ſe fatetur, licet 
non occiderit z, ex confeſſo tenetur, This is to be ſo interpreted, 
that a man paſt 21, may be executed upon his own conteflion, 
without enquiring whether what he, confeſt be rye, ...But.it 
doth mot follow, rhat it che confeſſor can prove he confeſt whac 
was falſe, he ought not to be repon'd, | 
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, ' T:1-TLE XXV. 
___ Write, andby Pre- 


ſumptions,. 
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'T.. Tn what caſes is 4. Pannel obliged to giut hi Oath, 

'2, Whether a Pannel is obliged to depon., when the Fudge de- 

 Clares that his deponing ſhall not inferr 4 corporal puniſh 
__" | . 


'3 - Inwhat caſes can crimes be proved by Write, and Whether « 


 Writethat & null can prove 4 crime, 
4.. How fat cina crime be proved by preſumprigns.. 


| & 


Hi, [aRobation by. Oath-,, is not , regularly admitted in | 


criminal caſes , for the purſuers Oath, is never probg- 
tive, even in civilcaſcs,. except it beadduced in ſupplement; 


buc the Oath of (ſupplement by tte purſuer , is ufed upon : 


no vccafion in criminals - Neither is the detender forced to 
give his Oath in criminals, as he is in civil caſes, both he- 
cauſe it is unjuſt, ro force a man to condemn himſelf , and-be-. 
- Fau{e ig is moſt prob:ble, that he who is accuſed for a crime, 
-would haz bis Soul by Perjify., to redeemtivls Blood , by 
an Oath, Bur becauſe the exceſſive love which we bear to 
lite, is the occaſion ,of this exemption z theretore where the 


pur 


— 
mo 


— 
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pyniſhment is not corporal, & corporis afflittiva.,. the defen- 


| derwill be forced ſometimes eo give his Oath, as in the cafe 
- of Riots, and Blood-wyts, Sometimes likewiſe the Law, 
becauſe of the (cantneis of the P:obation , .obliges him who is 
accuſed to give his Oath, as in the caſe of Uſury.,. which is a 
© crime odious inir ſelf, and. cladeſtinely carried. .on., Fa, 6, 
' 64Þ, 247,.Par, r5,. And inthe caſeof Simony, Fa, 6..Parl. 


21, yet neither ot theſe crimes are corporally puniſhed, and 
theretore thele 1nles may till hold, 1, That Probation by 


\ Oath ot.che defender , is never allowed by Law, neither a6: 
| Pena oft corporis afflitiva:, nec ubi infamia irrogatur , quia -: 
 nemotenetur probare ſuam turpitu diuem , & fama-& vitaqua- 


ad hoc equiparantur.. .2, That a perſon acculed miy be ob- 
liged by an expreſs Law to depon, though the crime tor which 


he is accuſed, may infer Intamy, 3, That no Law ſhould + 
force.chedetender in a criminal Proceſs ro ſweat, whete the 


crime may infer death, gor have we any ſuch. Law in ourKing- 


dom. | 
IT. Ic is oft coatraverted, both in the Coune!), - and Crimi» 


nal Court, , whether thoggh the crime be in ic ſelf, ſugh-as de 


ſerves a corporal puniſhment, yer if rhe pu: fuer., and His Mas - 


Jeſties Advocat likewiſe declare, that they will nor purſue-che 


fare criminally.,. & ad penarr cor poralem infligendam, it eo 
.. Caſu , the dejender may not be torced. to depon, .. which que- 


ſtion may be reſolved, by.theſe coacluſions, 1, That though 


the purſuer declare that he will nor inſiſt criminally, yer that + 


d:claration is not. ſufficient, hecauile His Majefties x dvocac 
may purſue, 2, Though His Majeffies Adyeccitconcur wizh 
the purſucr, in the declaration; yetit is not lufficient, ſcing 
His _ Majeſties . Officers cannot prejuige His Majeſty by 


any Declaration of others, for elſe they might by ſuch Decla- 
' fations as thele, in effect remit crimes, 3, The Declarati- 
-onof the Council is nor ſufficient , becauſe they may nor-pre- 
_Judgea criminaaciion, which may he iatcated betore the Ju- 
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4524 Probationby Oath, "&e. 
men, | and others, who being purſued before the Council, 
2s Plagiaries, for tiking away Anna Gibſon , it was found þ 
the Council, that they were nor obliged ro fwear , though 
both the purſuer, and Agvoczt'geclared hey ſhould neverbe 
criminally putrſaed,' © 4, I conceive; the neitfier the Decla. 
ration'of the purſter , nor. defender, tyen in a cr:minal pr 
ſuit hefore the Juſtices, though agteed toby the Juſtices, 
would not be ſyfhcient to force the detencer to ſweats, tor! 
think , that thorgh the detender ſhould, co caſu , upon Oath 
- deny. his guilr\, thar he might be of new purſued, and con- 
vie upon clear Probation; for His Majeſty, and the Pub- 
licks intereſt can never be prejudged by any Pectaration of 
His Officers, nor can any remit crimes , a$Ilaid fcrmet- 
] L ' ; / : © 
f 111, Crimes do not ordinarly ufe to be proved by Wi ite, 
and when they.may be ſo proved, thete is little difficulty s 
' to the Probation; only it may be obſerved , that it was found 
in the crime of Falſhood, purſued againſt Captain Barclay, 
thata Write may be proved falſe , without pioduction of ity 
and in P#rdies caſe, that a diſcharge was ſufficient, ro prove 
Uſury , though it wanted both Writers name, and .Witneþ 
ſes, leing the purſter offered to prove the ſublcription by his 
Oath 5 but itis obferyable that Pannels arein Ufury obliged 
to (wear, and therefore it may be Caubred , whether a Write 
not ſubſcribed before witneſſes, coth p:ove acrime ,' ſince 
gl! writes of importance , are by PQ of Patliamenc declaied 
null, if they want the Writers name, and Witneſſes, and if 
they be not believed, quo 4d, a civil effet ,' much lefſeina 
criminal 3 nor is the Pannef hete oblidged to make up the 
ſzme by his Oath, asin civil caſes: And yet the Marqueſs 


of CArgile was convidt of Treaſon, upon Letters writen by - 


him'to General Aonck , ' theſe Letters being only ſubſcrib< 
ed by him , andnot Holograph ; and the ſubſcription _—_ 
T | n 


Rice” Coure ', = was found*in« the cafe of ſome! Getltle:» 
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* beet proved; | per comparationtm Hrifirnm} "which were ve- 


ry hard in other caſes; ſeing romparatio literarum , is bnta 
preſumption , 2nd mens hands afe oft-times, and exfily imi- 
traced}, and one mans wrice will differ from it ſelf at ſeveral oc- 
cafions, | bh, FI” | | 

I'V. Preſumptions are divided, in Prefemrtions rhac are 
violent ( tor ſtronz Preſumptions are ſo called) and theſe 
that are not violent, they are likewiſe divided, in preſump- 
tienes urls , &f preſunpriencs ſur &f de jure. | 

' Whether crimes may be proved by p:eſumprions, is much 
contraverted, both' in Law , and PraQique, and that they 
cannot be proved by preſumprions, is inferred from rheſe rea- 
ſons, '1, Preſumptions - are only founded npon vetifimili- 
tude, and what may be, my not be , © whereas all Proba- 


tions, eſpecially in erimin1ls ,. ſhould be infallible} and cer- 


tain , &f concluſpo ſemper d:bet fequi debiliorem partem, © 2 It 
crimes could be proved by prefumptions, Judges" woutd be 
arbicrary in all caſes, ſeing the-Law cannot determine rhe num- + 
ber, and'weight of Preſumptions, - zs'tr doth in orher Proba- 
tions, 3; The DoRors univerſally conclade, that Prelump-- 
tions do nor prove cites; as is cleat 'by Maſcard, Fatin, &c, 
Upon-the other hand-ie my won that a'critne'may be 
inſerred from Preſamptions; *ondithitforitheft reaſons,” 1 7 | 
ult, Cod, de probationibus uti aſcerit prſſe crimina vel ido- 
niis teſtibus wel apertiſſimis documentis vel jndiciis jndubi- 
tatis probari & 1,2, ff, quon. apell, non recip, abi jubetur cue © 
rialis obſervare ne quis homicidarum Adulterorum, &c, Ar- 
gamentisTonvittus, Teſt ibis fuperatus,* vel voce propria confeſ- 
ſus audiatur apeHWare, 2, Since Witneſſes are only believed, - 
becaule ir is prelumed they will not damn themſelves; why 
ny\ndtpther -Preſumptions be likewite received 2 3, Pre- * 
umptions are 1n many caſes allowed as a ſufficient Probation, 
as the preſumption of. Tohabiration , after the paities are diſ- 
charged , is {ufficient be A of Parliament , to infer Adulte- 


| $; 


-526 Probation byOath.; "8c. 
Iy.., 4..;The depoſitions. of Witneſles are oft: times foundeg /* 
upon Preſumprtions.., .,.aswhenthey depon upon do/us ma!ns,; 
ebriety ,.ot any other: thing.which depends upon aRs of the: 
mind, 5. "Many have been condemned-upon--Preſumptions, ; 
as Fanet Brown, who was convict tor Murder of her own + 


Child, upon-preſumptions, and hang'd accordingly, [the 5, 


of Func 1614, And, Scot was conviet , and hanged'for kil.- 
ling of Dram{anrigs Sheep ,. the 20, of Feb:wary 1616, And: 
aſter a ſolemn debate, how tar Pceſumprions could-prove in. 


criminals - in Alexander. Kennedies cale , hewas convie, and 

hanged for falſhood, upon Preſumptions.in Anno 1662, 
This difficulty hath forced ſome of theDoRors to conclude, 

- that this caſe is arbitrary z and others to conclude ,” that Pre. 


ſumptions may inter , penamextraordinariam., ſed non ordi-' 


 nariam, Cod, fab, tit; de pen, 'whichlaſt opinion, is upon 
the matter coincident with the firſt , tor in arbitrary caſes, the 
Tudges can never. proceed to death, and ic ſecms that both 


theſe opinionsarewell founded, :becauſegor only rhecommire 


ting of crimes ,,. but even the giving of i{candal , and the doing 
- that which is ikeacrime, - detexves to be ſome way puniſhed; 


burthis arbitrarineſs ſhould only in-my opinion, be allowed te: 


Þ | 


the Council ,. who are a: ſupream Judicatory , and are infuch 


< Extraordinary: cales.,' tyed to no-exprefs Law, 


ew we eiqye " 
. *s 
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__ © »» Probation by Witneſſes. 
'r, * How witneſſes avecited with as, | SE 
2,  Whoareteltes ulcronei. ny 
3. What witneſſes are 'not worthihe Kings unlaw,  . _ 
4. | When women maybeadmitted-1o be witneſſes, ' and whin 
uot, : 
5, ' How' minors aretobe admitted witneſſes, | 
'6, * Perſons gnilty of crimes cannot be admitted, 
'n7, Perſons within degrees defendant,” are not edmitted, ahd 4 
who thife ate. | y 
$. Dom(flick ſervants, when ailmitted, 
'9, Moveable Tennents, 
10, | Soctus ctiminis, 
It. ' Defenders cited as parties, . F ag 1: 
12, ' What time is conſidered inthe hability of a Witneſs, 
13, Whether Witneſſes inhabile, may bereceived at His Mas 
Jeſties inflaxce, 
14, Whoareteſtes fingulares, 
15. 'The contratiety in depoſitions confidered, 
16, Cauſla (cientiz, 
17, Witneſſes, ad tuturam rei memoriam, , _ + 
18, in« lift tothe defender, of the 


% 


It « new neceſſary to give 
'Y 


 Diimeſſes 


— - aq 
ies CIA II. 


Ie 
ey Ap 
BD OR Reo 


_ - now an AI 
2 T CERES CIC EIT: 
” OO 


$9 pF) W Wn 3 ff _- 
; FX -# 


G $ 
52 : 


Probation by witneſſes. 


witnefes nemes who are tobe led __ him. _ 


19. Abſent wit ntfigi hot Pugiſhed and compelled. 
30... hs Lk tired fir proving each crime. 


monds contains a warrand to cite witneſſes , . bur it the pur. 
uite be by way of inditement, the Juſtices grans. warrand by . 


I: the crime bepurſuedby mifing ofa Suratnonds, that Sum-. 


At the day ot .compearance, - the purſuer gives in with his. 
execute Summonds, executions likewiſe againſt the Wicneſſes, 


and if the executions againſt the Wicneſles, - be.not lega), the; |. - 


dyet is deſerted ; . Butit che witneſſes belawlully cited; and. 
comgen; not ,'of old,: there was awatrand given to apprehend- 
M4 

Letters of Caption, given under the Signet of the Seſſion, and. 
nqt of theJuſtice- Court, and theLetters are till raiſed by the; 


Juſtice-Clerks deput, who .is the ordinary. Clerk of Court; |- 


Aidit the Sheriff refuſe ro apprehend the Wirneſſes by vertue- 
of the Caption, . the Letters will be- dire againſt himſelf, as. 
in civil caſes, . and this was firſt obſerved in the cales of £H ac» 
kalla againſt Lindſay, . 

Afcer the Juſtices have found that the PannelLſhonld go to the - 
knowledge of an Inqueſt, he asks the purſuer-whae way hewill 


prove his Libel'> and it the probation by witneſſes be choſen | 


as the manner of Probation to he uled. 

IT, The Juſtices defire the Clerk to call the Witneſſes, 
and if any be given in,in the liſt,againſtwhom there is no formal. 
executionz itisalledged theycannot be received, and this is 
the firſt objeRion againſt the witneſſes, and is founded upon this - 
reaſon viz.that he who-offers himſelt to depon, without being - 
lawfully cited,is preſumedro be too defirgus to. depon,and ſo to- 
hayezmalice, Theſe theCivil Law calls reftes wtranis, yer 1 _m 

| hat : 


# 


 Int#che dyet was continued, : but. now-there are tormal: |. - 


 Picerin bovine = 3s 


. 


'thattheJuſtices ſometimesxeceives witneſſes cited, afnd acZa,as 


*. Alexander Forreſter againſt a Witch, the 3, of Auguſt 1661, 


So though: they will not receive a witneſſe, who appeats upon 
anunlawtsl citation, and which he knows to be unlawtull, yer 
they will receive ſome, though nocar all cited, forthe'firſt 
ſhow a complyance, hut not:tbelaſt, all the objeRions againſt 
the Witteſles are.diſcuſt before they be ſworn, for it is below 
'the Majeſty of an oath, to a&miniſtrar the ſame unneceſſarily, 
belore it be known whether the perſon to whom: the oth is to 
- be adminiſtrat will be received, SE and ” 

\ To objeR againſt a witnel(s in our Law , iscalled to caſ#g 
'witneſs., orto ſet him; and by the DoRors it is called to re- 
'pel a witneſle, - but becauſe objections againſt the witneſſes, or 
 Þpoſutiones roiitra teſtes, as Farinacius calls them, are ſo large» 
ly treated of by him,- and others, I ſhall therefore only take 
'notice of ſome particular objections, which are mentioned, and 

made ufe of frequently in our Law, and pratique, And 
in Law theſe objeions are divided into fuch as are uſed contre 


" perſonas teſtium, and theſe which are uſed contra diff teſtium, 


I ſhall therefore firſt treat of theſe objeRions which are uſed 
contra perſonas teftium, | 

ITI. Witneſſes are not admitted with us, if they be noc 
worth the Kings unlaw, which we interpret to be ten pounds; 
and becauſe no-mancan know the value of anothers eſtate, this 
objetion is found therefore only probable by the oath of the 


 wicnefſe himſelt, as was found inthe caſe of Racheadagainlt 


Muire, the'9, of December 1668, *But this ſeems ſtrange z 
for ſince the Law is jealous that he will depon anjuſtly, why 
it ſhould believe him as to his own quality , and there- 
fore I think that in Criminal cafes, when the hazard is ſo great, 
the being knownto be an atual-beggar, ſhould be ſufficient, 
per ſe, to. caſt awitnefſe,-- ' without referring the ſame to the 
witneſfes oath, $= 

This objeQion.is founded upon the preſumption, [that ſuch 
ON” Y.yY A as 


” F - 


'#x2re poor, are liable xo impreffion. And ſuch as ate poet | 


zre expreſly repelled from being witneſſes, by the 34, cap, fa 
2, 22). And th were likewiſe repelled by the Citi ro eLons 
;; I V,, Women 6; axtrofrg not witneſſes, neither in- Ci. 
vil nor Criminal ca es with us,. aor ſhould they make as much 
faith with us 5» crimina{ibua,. 25 is 2lowed by the Civil Law, 


Probation by witneſſes. _ 


4 


” 


2nd DoQors; ſeing with us they are excluded from-being wit- - 


neſſes evenin Civil caſes, . ergo 4 fort;ori, they ought to bere. 


Jetted in Criminal caſes z for albeit che Doors allow them 
ſamerimes to prove in Civil caſes ,. yet they reje@ themin 


the ſame.cauſes, when they are Criminally * pur{ued, -asin 
 Fuarto, &c, Fariy. queſt. 56. num, 3*.- an]by anexpreſſe 


At t. Azuſt r661,. The Juſtices ordained, that-no women . 


Thould be examined as witneffes in Theft, .for the tature, ex- 
ceptex officio, & cum nota ». and that ſame day they rece.ved 
Eliſabeth 
2, Women are ſometimey received witnefles in ſume: caſes, 


ob atrocitatem criminis, as in Treaſon, -by-n expreſſe a&t of 


Sederunt 1591, Andin Witch-craft, -moſt ordinarily, asis 
to be ſeen by the Books of -Adjurn3], -- and particularly: in the 
Proceſs of Margaret Wallage, the 20, of. March 1662, where: 


"Margaret Grahame, and Marion Wear, are received witneſſes, 


3. Theyareadmitted 3» criminibus domeſticls , becauſe of- 


ſcantne(s of probation z _ and thus they 'were received againſt- |. 


Georee Swintoun, who was accuſed for murdering-his own wite, 
within his own houſe, 2x, Agevſt 1664, 4, -Womenarere- 
ceived witneſſes, where women uſe only to be preſent,; as in 


Watſon, as witneſs in Theft againſt Bruntfelg;: 


the being brought to bed, - murdering of Children, & 5 parrs+ 


ſuppoſiritie, &e, very many inſtances whereof are co be ſeen: 


in the Adjurnal Books, And yet Fare, queſt, 59, Cayecmy- 


lier non poteſt 
avitur cr1mmms 


ſe teſtis, & quo ad ſuppoſitionem. partus {t inde 
iter, - ad ſuppoſitionem corporaliter.-punicndam't 


nd by thele we may. coneludethat women Jare not regu- 
lariter admitted witnelles in Scottand,. » Likeas by the 34, * 
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 Keb, 4. . Theſe are expreſly excluded from witneſſe bearing-3 


ing ſelt-detence ,, 4atihabicien, Oe Aa in theſe. caſes , ir 


531 


yet Mathews concludes they may be received witneſſes, ex hos, 


gued mulicr adulterii condimnats non udmittatur, ergoin alits © 
' olieres admitti debent x But this opinion iscoatrary to all zhe 
- Doors, vid;: Ferin, queft;:59,cafs, 1; where he gives it for 
a rule; chat mulicy incriminalibas teſtis efſe nequit, which rule 


excends ſo far-that according to his judgement; threeor moe 
women cannot prove a crime, num,729.5 .. 

The reaſon why womea are excluded from witnefling, mwſt 
be: either that chey are ſubjeRt to too much compaſſion, and 
ſo.ought not co be more received in Criminal caſes,” then in 
any-Civikcaſesz - orelſe the Law was unwilling-to trouble 
them, and thought it might learn them too much confidence, 
and-make them iubje@to too much familiarity with men, and 
ſraogers, -if they were neceſſitated-to vague up.and down at all 
Courts, upon all occaſions, _ 

V.. Minors if they be paſt fourteen years of ave, and no 
otherwiſe ; may be: admitted to be witnefles , by the foreſaid 


AQ of X, Robert, andir being alledged in the Proces of Mar- 


garet Wallace, 1622, That Margaret Graham could-not be 
received a witnels., becauſe ſhe. was not paſt eighteen: years of 
age, this was-repelied, becauſe a Teſtificart bore, that ſhe was 
paſt fourteen years of 2ge;,, and might be-man'd, .Thereaſon 
ofthis objeQtion, ts ,, becauſe Mimors underſtand norte anfwer 
all. circumſtances ,- which muſt be neceſ{arily conſidered by the 
Judge, nor yet chenature of that Oath, - which ſhould over- 
aw.them ;- and-they are yery ſubje& in their youth rocortup- 
tion g_ aclear inſtance whereof; I ſaw my felt ; in:aficrle boy, 
againſt Towie ,-whoatter-he wasreceived; did firſt depon m1- 
ny-improbabilities , and (-emed- terrifie& with every queſti= 
on , .and-thereatter conteſt that he was bribed ,: with-a very 


” , 


ſmall -ang childich bribe, + In'-many caſes-likewiſe,; witneſſes 


are.to Ron ppogeneCwhich requ:resjudgemenr, asin'proy-- 


88 


© 


_ mel malus e 
. ON Cannot 


V 1, By that A& likewiſe of  X, Reb, ſuch asare Furions, 


'Adulterers , Robbers, Thieves, Perjured, \Scourged, and 
. Servants cannot be received witneſles 4 ' nor yer Larks againſt 
- Charch-men ,- not yer Church-men againſt Laiks - whereas 


according to the Cannen Law, cap. de ceters decre?,” de teſftih, 


Laiks are forbidden to be. received againſt Church-men , ſ«q* 
. non contra, Thereaſons of -which conſticution', are given ro 


be partly the reverence due to Church-men., -and. partly the 


: hatred whereby Laiks do perſecute them z but this objeRi- 


on is juſtly reprobat by our cuſtome: by which likewiſe Ser= 


- vants are received to be witneſſes, notwithſtanding of the for- 


mer Law againſt it, but not for their Maſters: but whe- 


ther he who hath redeemed himſelt from Juſtice by a Remiſſi- 
. on, ſhould be receiveda witneſs, may be contrayerted ? and 


that he ſhould not be received , may be argued, -1, Beczufe 


« of this Law of K.:Rek, which doth expreſly repel him, 2, A 


Remiſſion takes not away*the guile, but is only a defence 
againſt the puniſhment, :/, Fis, C, de gener, abolit, - And ſe- 
| ou. preſumitur malus , which wicked diſpoſiti- 
ea 
not make a man good, it follows, 'that he cannot make hima 
:ufficient witneſs, :3, Tr hath been found by ſeveral:Decifi- 
ons, that a perſon convit,-and o__ off by a Remiſſion, 
redemptas 4 juſtitia, as this-Law calls him , hath beenthere- 
fore ſet, from being a-witneſs; as in the caſe of Toſſorh , who 


-was condemned as a falſe Nottar , and was thereupon ſet from 


beinga witneſs, in the-Proces , for burning the Houſe of 
Frendraught , and yet I my elf have objeRed this againſt an 
Zngit Cptzin, in Argiles caſe it was repelled, | But tore- 
concile theſe ewo opinions, Ithink we ſhould diſtinguiſh be- 
ewixt ſuch as make uſe of the Remiſſion | befote they be con- 
vict, | andtheſe. who are onrilly and thereafter make vſe of 


the 


cered by 4 Remiſſionz, and frace the King can-. 


- is repuiſic chat the deponer be -of amore advanced age then, | 


- fourceen, 
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* the Remiſhon z - for thoſe' who propon =! the Remiſſion, 
at 


do'ev'ipſv\, aoknowledgethe guilt yet that itis only fi7one 


jus : + And therefore the foreſaid Law' ayes ," copulative 


thae' ronvidi, - & "redempti 4 juſftitia non poſſunt effes te- - 


A Caitrinen which cafts'z man from being witneſs, 'maft be 
ptovyed by a ſentence, -and it was not found relevant , that che 


Theft was offered inſtantly to be proved, the 10, of February 
1673.. in Aſbintillies cale'y, butir would appear, that ſome- 
times the Thetfr 'is fo recently commiered ; that there could be 
ndtime.forconviting him s and yet it were hard char a perſon 


 ſoguilty, ſhould bereceived, . The dependence alfo of acri- 


minal purſuit againſt a wieneſſe, ſhould caſt him, if ic was in« 
tented before his citation; to-be a witneſs, elſe every wit- 
_ might. be..caſt, . by-intenting a criminal purſuit againft-- 
im, | | | 

V II. Theſe within:degrees defendant, by blood , or affi> 
nity, are likewiſe repelled by the foreſaic At, Degrees de- - 
{endant, - are by our: Law the fourth degree, or Coulen Ger- - 
mans as is expreſſed inthe foreſaid Chapter ; and this term - 
comes, in my opinion, -from the French word , defendre, to 
forbid, ſo that degree defendu, is the true expreſſion, though + 
we.ſay defendent, by corraptipnof the word, Excommuni= 
cat perſons cannot by that Ew be witneſſes, ner ſuch as are in«* | 
carcerat : yet de prattica, ſuch as are incarcerat, are receiv- - 
ed, except-they can be caſt by ſome other objetion; Not 
fuch as are accuſed for 2 criminal Cauſe, during the dependence 
of'the Proces - nor ſuch as ate of the purſuers Connſel - which. 
objecion is',' de pradtica, called the giving of partial connſel, 
and this is only. proved by.the defenders own O.:th?, properly; 
yet the being preſear- at a conſulcation with che' purſuer, or 
the ſoliſting tor.him;;- are Iikewite branches of partial Counſel, 
2nd are probable-by.wicacſfes, 1 wi 
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V 111.Domeſtick ſervantscannot: be received witneſſe of F 


- for their Maſters , albeit they may t them, - burifchey, | © 
\ be nor ſetvants the timeot the depolitian; they may, ex-. | 
oye cheir Maſter hath pur them away \..do/oſe, thathe mighe. | * 
- uſe them as witneſſes, bur ic. may be contended , chat it he Þ 
put them 4way.fincethe Cicatiog, , todepoa , they cannatbe | | 'V 
witneſſes, - Nor temovyeable. Tennents, bue Tennencs have, |" /« 
ing taks, or Cotears of their Teanenes , de predice ,. are ſtill, | * 
received g becauſe the Law preſumes they are noc ſo liablerg | © 
| the Maſters impreſſions. and yetit is generally.{aid in the tors, | fi 
mer Law, of K, Robert , nee aliquis tewins terram de coddfir-. | Þ 
man, vel ad annuum reditzm, and Farin. doth , reg»/ariter, | * 
conclude , that Colonus n0n ndmittitur ad teſb:ficandum pro de- n 
mins [uo and.yet Gloſ[a ad ca2, in literis extra de teftibus ad-. 
heres to the diſtinction allowed-in our practice, . and con- Ci 
. cludes, that awt coloni ſunt tales quibus imPperarepoteſt domis cl 
ws, Of tunc repcfuntur, dlias non, fed 155 tantum \ eres | V 
ditur Farin« is likewtle of opinion ; that though Vaſſals who. it 
are not ſubjeQ co the npagaary of their Superiour , may be t 
received-witneſles for hima z- yet char-where his Superior, 44- a 
bet merum , et mixtum timperinm., '-in wvaſ[afos , the Vaſlal 4 
there cannot be received witneſs tor him,” but with us, - Vaſo n 
fals of Regalities , are received witneſles tor the Lord of Rega» { 
lity, which ſeems very unjuſt, ſeing as Faris, thereobſerves, & 
| Dominus intales. vaſſalos manacem terrorem , et timorem incu« b 
tere poteſt, 2 LY, 
I X. Though moyeable Tennentscannot be witneſſes, yyu | # 
Cortars may , as the cuſtom now cuns, whether they be Cot- jb] 
- tars to Tennents, who are notreceiveable, ornot, rx, De» bi 
cember 1632, For our cuſtom thinks Cottars indepegJent; | V 
© yet I conceive it this were well debated, it would betound, '| © 
that where the. Tennent is not receiveable z neither can his | Þ' 
ca 
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|. is requiſite, for it is nor imaginable , but char the Cotrar will 
'iNand-in aw of him, whom his Maſter fears, Far 
| © X, Hewhowas ſharer in the committing of the crime, with 
| -the perſon accuſed, or ſecjus criminis , cannot be received a 
-þ witneſs, nor yet he, qui fovet confimilem cauſam, or who may 
*F -win;, or gain by the event of the purſuit z but in Falſhood, 
'” ſecii eriminis , ate received witneſſes ; becauſe without theſe, 
.that crime could not be proved, and chuy Barc/ay beingaccuſ- 
ed for forging a Bond, and Diſpoſition, the witneſſes who 
{ ſubſcribed the ſame at his deſire , without (eing the principal 
party :to whom they are witneſſes, ſubſcribe , were received 
' to provethe-Falſhood, and the forger of the Bond was alſo ad- 
mitted, | 
In the purſuit of Charles Robertſon, it was alledged, that ſe- 
.cii criminis might be witneſſes, where the puniſhment was pe- 
cuniary , et ſententia non irregabat infamiams. tor the reaſon 
Why ſocis criminis werenct admitted, was, becauſe they were 
infamoug., et 6 gy rhe z to whichit was anſwered, that 
the reaſon was, becauſe they were under fear of the purſuer, 
| andrhere was greater reaſon to repel them in ſmall crimes, 
then in atrocioribuss, ſeing in thele leffer crimes, the Com-. 
.mon-wealth was not ſo much concerned, which was the rea- 
ſon why the ſtriftneſs of probation was relaxed in Treaſon, 
&, And in theie the Pannel might be torced rodepons 
bur could not in greater crimes, InreſpeR of which anſwer, 
the Juſtices the 9, of March 1671, would not admit ſocios cri- 
minis, though in a Deli, which was only puniſhable by a 
[ pecuniary mula, and though they were not found to be ſoczz, 
by a ſentence, ſeing there being /oci# , was offered to be pro- 
ved by their own Oaths , and by the forefaid Stature, ſocius 
criminis, and infamis are two different objeQions, which had 
been unneceſſar, .if ſocius criminis had been only repelled, be- 
cauſe he was infams, | | 
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X 1.. 1c is ordinary for any perſon who is purſued fora crime;, , | _ 
to raiſe a reconvention.,; and tocall therein all ſuch as Tteal E oy 
ders, whom they think may be led as witneſſes againſt them, | ** 
and ic is ordinarly controverted; whether in-ſuch mutual pur- | 
ſuits, ſes ante c4tegoriar , may be receivedas witneſſes 7 To} 
which the olid an{wer is , that though it ſeem char they mays: am 
becauſe elſe it ſhould be in the power of the perſon accaled, to. } 
ſer all ſuch wicneſſes as may.be led againſt him ſeing he may | 
raiſe a reconvention , ' or it wi be intenc the firſt criminal | .* 
purſuit , upon-defign,, and call all theſe as defenders; yerir is | . 
rhoughe they cannot berecetved witneſſes; -until chat Proceſs: 
depending againſt. themſelves be firſt diſcuſſed .,; by the 
event whereof, it may appear, - whether that purſuit be juſt, 
or unjuſt - And by the former Law of X, Robert, none can 
be received witneſſes, againſt whom.there is a criminal purſuis 
intented, Notwithſtanding of all which, I have ſeen the Lords: 
receive witneſſes in this eale, but cum nota. 

W itneſſes who may be received , arecalled teſtes habiles, 
and they are diſtinguiſhed, -.in ;doxeos, or ſufficient witneſſes, 
or teſtes omni exceptione majores', . Who deſerve yet a further 
degree of Faith, and againſt whom there is not only no obje- 
ion, butevenno GP, et teſtes optime opinionis, who 
deſerves the higheſt degree of Truſt, Sometimes likewiſe, 
witnefſesare receivee, .though they benotaltogether hab;les, 
and theſe arecalled with ns, teftes cum note , who in our Law 
prove nat fully, either the Libel, ordefence; - albeit by the: 


Civil Law, teſtes inhabiles, wereadmirted to exculpar, or: G 
prove a defence propon'd for the Panne], ifcheredid nor ly pre- v 
{omptions of guilt againſt them, . b 

XII. Ita witgeſs was not habslis, to bea witneſſe, .when' | 
the crime was committed , he will not be admitted to be a wit- J 


eſſe, though he be habilis , &.major, at the ſame timeof 
his depoſitions becauſe a witneſle muſt be ſuch as did theh know» 7 
| "what + f 
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"which queſtion may be anſwered by th 
-the objeions againſt the witneſſes be fuch, as make the wit- 


' vant ,.or within degrees deten 


10 


.Cask, the 10, of September 1661, 
X ITI, It isoft-times controverted with us, if ſuch wit- 


4 .nefſes as could not be received, at the inſtance of the accalſer, 


:may be received ar the inſtance of His Majefties Adyocar, 
ſecanclufions, 2. If 


.neſſes inhabiles , as.that heis Minor, or infamous, then theſe 


" Witneſſes cannot be received at the inſtance of the Fisk, 2, If 


the objeRions be ſuch as tend to caſt the witneſſes, meerly be- 
cauſe of his relation to the party wrong'd , as thatheis Ser. 

ant to the party wrong'd, then 
though the party wrong'd infiſtnot z yerttheſe witneſſes can- 
Not be received , if any advantage may accreſs to the party 
wrong'd, by their depoſition z except he declare that he ſhall 
thereby reap no advantage , andexcept the crime be ſuch as 


didno affrent to the patty injured, for eocaſs, it is ſtill pre-. 


{ſum'd, that his relations will retain a privat grudge, or ma- 
lice, whereupon they may prejudge in their depoſitions, both 
the-ttuth, and the defender z and yet ordinarly with us the 


relations of the perſons injured, are received at the inſtance of 


the Kings Adyocat, Thus Nelſon was received againſt May- 
garet Wallace, for Witchcraft , though he was brother in law 


.to Nico], who gave information in the dittay , becauſe the 


Summonds was not raiſed at his inſtance, the 20, of «March 
1622, and yet in that ſame Proceſs, Stirling was not admite 
ted tobe an Afſizer,becauſe he was brother in law toMair,who 
was one of theſe who was alledged to be malificiat by her, al- 
beiethe Libel was not railed at the inſtance of Air , nornone 
of his relations , which I think both irregular , and dange- 


ÞsS, 
Albeit theſe be relevant objections againſt witneſſes, yet 


if the proponer of the objeRion, cite them alſo at his own in- 


ſtance, eoip/o, he acknowledge the witnefles to be, habiles 
"4 1 teſtes, 
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eſtes , .but ſometimes he may ' notwithſtanding , propon ob+. | 
je&ions, even againſt thoſe himſelf cites, v, g, though I cite? |. 
2. man to be witneſs for me , yet I may ſer him from-being:. 


- 


witneſs for wy adverſary ; becauſe he is brother , or ſer- | - 


1's 
> 
a TA OR 


IV, The obje&ions, contradiits teftinm , are fac ; 
a ſciew | 


ty, and contrericty, and the not'giving a ſufficient cov 
ita, | | 
Singularity is, whenthe witneſſe who depons, hath no cons . 


curring witneſs, and this fingularity is divided, in obftativim, | 
4 


adminiculativam, & diverſificativam, Fi 
ineularites obftativa, 1s, in atts non retterabili, anin- 

" Rtance whereof they give in S»[4xns, and the two Elders, who: 

deponed upon the ſame Adultery, but differed inthe place, and * 


therefore did not prove, And it is a general tule, that where} 


the crime is not reiterable, or reiterated, that two witneſſes. 
varying upon the time , or place, as it one ſhould ſay , a man 
were murdered at Edimburgh , and the other at Haddingtoun,, 
rag depoſitions could notbeconjoyned, for proving the mute" 

er, | 

_ Singularitas adminiculativa, is, where the witneſſes do 
nct concur in their depoſitions, yet they are not contrary, and 
the one aſſiſts the other, as in the proving that a Horſe was: 


ſtoln , one ſhould Cepon that he ſaw the Thief go in withour] 


a Horſe, another ſaw him take the Horſe, but no more, which: 
ſingularity in depoſicions, doth not hinder the witneſſes to' 


prove, ncither by out praRiques, nor-in the opinion of the ] 


Dogors, | | 
Singularites diverſificativa, is, when witneſſes depon diffe- 
rent Ads, as inacrime which is reiterable, and thus the Adul- 
eery againſt Fohn Maxwel , was tound by the Lords to be (uf- 
ficiently proved , though one of the witneſſes deponed only” 
upon an Adultery committed at one time, and another, of 
an-Adultery committed atanother.time , February 1666, o 
che 


; 
|* 
: , 


ſcientie, it the t 


the Lords thought, that if one witneſs ſhould peep in through 
2 hole, - and ſee Adultery committed , and thereatter another 


' witneſs ſhould peep in, and ſee the Adultery likewiſe com- 
'mitted,- yet they were conteſftes , and did prove ſufficiently, 
ttiam ad penam mortws infligendem , as was tound in the proba- 


tion of Adultery: led againſt George Swintouwns ( butin my 


] opinion) this caſe differs from the former, forin George 


Swintouns caſe, both the witneſſes concurred in one AR, bur 
they did not ſo inthe caſe of Foby Maxmwel, and theretore, 


"though the depoſitions were conjoyned againſt him , by the 
Lotds, for fuſtaining a Decreer of Divorce z yet'it were 


hard that theſe different Probations could have been conjoyn- 
ed , if the caſe had been criminally purſued , as 1s clear 
by Farin. queſft, 64, de opoſition, contra exam, teftinm, 
num, 55. | 

X.V. Witneſſes who depon things that are contrary , do 
nor prove, it that contrariety be in things that are ſubſtanti- 


al, but though they differ in ſome extrinſick circumſtances, - 
yet they prove, - & verbs ſunt impropriands, nut teſtes con- 


cordentur, & etiam cancordari debent aliquandl 4 judice per in- 
terpretationem [upletivam', but though contrariety be a greac 
deteR in fepoſicions ; yer too formal an agreement amongſt 
the witneſſes, who depon all in the very ſame words , & per 
fr emeditatum ſermonem, is ſuſpe, v, g. If two, or moe wit- 
nefles ſhould tell over a long ſtory, itithe yery ame words, as 
Farin, well obletves, queſt, 64, num, 24+ KD.” « 
X VI, Lawyers have taken ſo.great pains., to: ſecure the 
lives of poor Pannels, that they will not believe witneſſes, 
though concurring, except they can render a ſufficient cau{z 
fvg deponed tall under ſenſe, as the ſeing a 
man killedz if it fall not under a ſenſe abſolutely , as that a 
perſon was drunk, mad, or repute a thiet, &c, Betwixt 
which two, there islikewiſe this difference , that in theſe 
things thar fall not under ſenſe, the ratio [cientie mult be giv. 
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en, -whether it be asked or nor, becauſe in effet, it is the* | 
ratio ſcientie , and not the depoſition , which proves inthat | 
caſe. | K 


Witneſſes muſt in our Law'be received in preſence of the. 
Pannel, and Afſize, -that the Pannels preſeace may over-" | 
aw the deponer, and that the Afſſize may-judge by the de- | 


F 


-poners countenance, geſtures, and aſſurance, how far he | 


ſhould be believed, and Advocats are:to bepreſent, that | 


they may interrogat-upon emergents , and this is much ju- | 


ſter, than the Laws of other Nations ate, who allow nei- 
ther Advocat ; nor parry to be preſent, whilſt the witneſ- 
Tes depons, Gome(. de delid?, cap, 1, num. 65, And in this al». 
ſo we agree with-the Civil Law, {, Cu»ſtodias ff. de publ, ju- | 
gicin, | : | 

XVI1, Witneſſes are ſometimes received, i» crimine 
libus , ad futuram rei hrmoriam , for the defender , but ge- 
ver for the.accuſer z and that becauſe the accuſer may blame 
himſelf, for-nor purſoiog ſooner”, which is not in the defen- 
ders power , and teſtibus non teſtimoniss creditur ,, whereas 
depoſitions, - ad futuram rei memoriam , are Only zefiimonie; 
And yet with us , the Juſtices ſometimes declare-in Court, 
when they continue dyets , that they will receive the depofi-. 
tions of witneſſes, to lie i» retentis; bur this form is not al». 
.lowable inmy opinion, except both partiesconſent; becauſeby 
A& of Parliament , all probation ſhould be led'in preſence of 
.the Aſſze. 

XV III, Ic was adefe& inour Law, that albeit ic allowed 
the Pannel co obje@ againſt witneſſes z' yet it did not allow | 
him to cite witnefles to prove his objeRions as for inſtance, 
it the purſyer adduced a witnefſe; who was convict of Thelt 
by a ſentence at cMberdene, this'would be relevant, but the 
Pannel could not prove his exception, -both becauſe the dyet 
was peremptor, and becauſe he was not allowed to have a dilt- 

gence 


beter ed ed. 
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i wins thereof; for remedy whereof, by the 17. 


| gence tor 1 

1 3 lev the Regulations of the Juftice-Court, tt was ap- 

{| pointed, that when the Libel, or Summonds of Excutpacion is 
cate, the names of the-inqueſt, and witneſſe ſhould likewiſe 


1] begiren ro the defendet, to the effeR he might know whac. 
F rcoobje& againſt theny, and diligences are thereby allowed him 


4 for proving his objeQions, Agaiaft this Article it was mur- 
* | mured, that firſt this would be very difficulr, for the purſa- 
| .ercould not know what wicneſſes were to be adduced, and 
much leſle what Afſizers might be preſent, for they could not 
aſfure their attendance, 2, This might prove a mean of cor- 
rupting witnefles, - and Aſgizers, whoif known, might be pra- 
Aiſed, | | | i. 

\ But to theſe it mdy be anſwered, that no man ſhould raiſe 2 
Criminal purſuice to vex men in their tame and fortnne, till 
| hewere ſecure that he could prove hi Libel, which infers 
neceſſarly'that he knew the witneſſes who were to be adduced: 
And ſeing the purſuer might cite 45, he might be confident 
fifteen of them would obey, and be ſo wiſe as to evite the pe- 
nalty: And this objeQion would rend much more againſt all 
continuation of Afiizers for a whole year, which is Very ordi- 
nary, To the ſecond it may be anſwered, that either She wit<« 
neſles to be adduced, are honeſt, and then there is no fear of pra« 
Riſing,” or they are falſe and obnoxious to corruption, and 
then they ſhould not be' received atall: And it were inhu- 
mane that a mans life and fortune ſhould be laid open to the de- 
"poſitions of theſe, whom theLaw durſt not allow to be known, 
forteat of being brib'd, and corrupted, Ard this' inconye- 
enience could hardly have been evited before thir regulations, 
for ordinarily the defender knows who were preſent, and need- 
ed ſufpeR 'that. none will be adduced, who were nor preſent, - 
As likewiſe when dyets are continued ( as trequently they 
were) the witneſſes were ſtil] known, but theſe jealoufics 


are 
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elſe ſhould have allowed a dyer, and means for proving them + 


nam quando aliqaid conceditur omnia concedi debent fine quibue. 


ad boc perveniri nequimus. 


X IX, If witneſſes compeared not of old, the dyet was im. ; 


mediatly deſerred, but now Caption will be dire againſt the 


2nd the dyet will be continued, tor it is unreaſonable that the 
purſuer or Fizck, ſhould be prejudged by the contumacy of _ 
the witneſſes , but ifrwo compear, it may be doubtedif _ 


eo caſu , it the dyet ſhould be contigued , tor two are ſufficient 
for proving the Libel, bur becauſe moe witneſſes then two 


are oftimes requifite,there being many circumſtances to be pro-' 
ved, therefore it ſeems hard, that the dyet ſhoy!d not be even | 
eo caſu, continued: And at other times there may-be obje-_ 


Qions which may caſt ſuch as are preſent, and-therefore the 


Juſtices continued the dyet againſt Braco Gordown, the 11, of. 
November 1671, Becauſe thedetender would not declare that: | 


he would uſe no objections againſt ſuch as were preſent, 


Though regulariter the Juſtices will grant warrand to appre-. 
hend and [ſecure parties who are ſuſpect of crimes, cill they find 


ſurety; yet they retuſed to ſecure or attach, ſuch as were cited 
to be witneſſes, leſt chereby they ſhould diſcourage men from 
compearing to bear witnels, December 1672, In an(wer toa 
petition given in by the Marqueſs of Mentroſe Tenents, 

X X. By the cuſtom both of the Council, and Criminal 
Court, ten witneſles are allowed to be cited upon every ſepa- 
rat matter of tatz and Article of the Libel, and no moe, to 
evite confuſion; nor wants there precedents tor the number of 
ten in this caſe, ſince cap, 5, Legw Mamimilie, inque eam 
rem & qui has lege | pew dederit tellibus publice auntaxat in 

res 


— us 

A 
 - 

$3 
5 


are by yery much lefle. dangerous, than.the inconveniencies, | 
which attend the not allowing the Pannel to.know what wit is ; 
neſſes are ſuſpitious, and ſhould be declined, And our Law, Þ 
ſhould either nor haveallowed obje&ians againſt wicneſles,, or. | 


Of T ortour. m , 


i. | 163 Sugales decem, denunciandi porextatem facits « andl findin 
+ :Falers robas , this tobe an Article, edits pretores tefts= 
bu/q;. publice durnitaxat decem denunciandi poteftatem faciam, | 
. to which number witneſſes are ſtiated, by a Stacute of Lewsz | 
-the 12, of Frexce,, Langlens, ſemeſtr, lib, 3, cap. 5, from | 
.whuch Stacuce ,. our cuſtom ſeems to haveflow'd: = | 
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1, By whom can Torture be inflifted in our: Law, 
2. (Torture purges all Preſwmptions. 
3. . Whether may per ſons who are condemmed, be thereafter Tor- | 
| tured, | 
4, Whoare excemed from Torture, 
5, "Homſbonld ſuch be puniſhed, who Torture wnjuſily 2 


[4 O: ture is(eldom-uſed with us , becauſe fome ob- 
JL ftinat, perſons. do ofr-rimes. deny. truck, whilſt 

others who are frail, and timorous, contels tor fear, whart is 
not true: and it is competent ro none, but rothe Council, 
or Juſtices, to pſe Tortour, inany caſe; and theretore they 
found, that Sir W/I;am Ball-ndexe. 25a Captain, could not 
Torture, though it. was alledg'd, that this was neceſſar ſome- 
por | Aaaa times, 


SHA Of Torture. 
rimes, | for knowing the motions'of the enemy, and might be 3 
neceſlar, and allowed in ſome caſes-to Souldiers,* for the good : 
ofthe Common-wealth,- . And :the'Council are ſo tender in-/ 
Torture, that though manty-preſumptions were: adduced. 
again Giles Thyre, Eugisth man, ſulpeRedo!:Murde: ; :and\. 
Adultery , they:u&tufed to Tarturechinry :albeic-ir was preſt - 
zealouſly by His Majefties Advocar, 

I I. It isa brocard amongſt the DoRotrs, that he whio of- 
fers to abide the Toreure , purges all other preſumptions, . |. 
which can be adduc'd againſt him, . and-yet _A4lexander Ken- | 
nedy being purfaed: for forging” fome Bonds ,,”and nothing be- 
ing adduced tor proving the crimes, ſaye preſumprions, offered 
to abide the Torgareg bar ch.s was rgtufed; * 

Torture likewife being adduced, purges all former preſump-. 
tions,- which preceeded the Torrure, it che perſon Torture- - 
ed, you what was objected againſthim 5 + buc yer he may be- 
put co the knowledge of at inqueſt ,-upon new preſumprions, 
as.was tound after a learned debate, in the caſe of Toſhoch, who 
was-Tortured.,---tor the-allede*d burning the honfe'ot Frey” 
draught, Auguſt 1632, for it was alledg'd, that Torture is + 

intended for bringing the 'verityto lighr.., anda he had beea; 
condemned, if he had conteſt}: ſo he thould be afſoilzied when 
hedenies;" "elſenomin'wonltenfure the Tofture , if they' | 
were not perſwaded, that upon denyal ,. they ſhould be clears. |: 
| ed, but would confeſs; and'tiof endate :mnch'rorinenc un 
neceſſafly y *fo*ritir the inquifition would be the occafion of 
much ſin,, and make men die witha lie.in their n owthy and; 
| therctbre' Thrrufe is falled', probatis altimes vid. Claryque, | 

64: Yer Spot MiXwel'of Gartery , and othets. were condeme-- 
nedafrer Tortuie, ppon othe: probarioti then. was deduc'd bee. 
torerhe Toreure, © Si 6. Ao 
TIF" Frethember itwas debited in Council ,' Lono 1666, 

If the We&2counereymen who were condemaed far Treaſon; | 


might 


am, 
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| . might aſter ſentence be Tortured, for clearing who were their 


complices, and it; waS-tpund char chey,conld not, nam poſt 


. condemnationes + judiees finiti ſunt officio, yer all Law- 


yers are of opinion , that even atter ſentence, criminals 


- may be Torcured , tor knowing who were the complices, 


I'V. One of the privileqges of Apnors,, is, that they can- 
not be ſubjeed to Torture , leſt the tenderneſs both of their 
age, and judgement, make them fail, 0 1TTOy Tay I4xaTHICSarwv 
£707, VN UpiraTa tfareror 2nTHNOW, EC w Ae : queſt « Cap..9, ad, 
yet /. 15, ff. dequeſt, ; 05 are diſcharged only to:Toreure 
ſach as are under tourteen; perſons yery old were not to be 
Tortured,, for che ſamerealon, /, 3.;f7a4's, C. filan, which 
was by ſome extended to women, ſick perſons., and ſuch as 
had been eminent inany Nation, . tor Learning, or ether Arts, 
butall-chis is arbitrary with us, .. & ER ©] 

.  V. :Theſewho-Torture, if the perſon:Tortured die , are 
puniſhable as murderers, but though they die not, yetby the 


. Civil Law they were puniſht , deportatione in inſulam, or by 
' baniſhment, and with us chey are puniſht according.to the 
. quality of che crime, - 7 
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45 utthir Af ns awledves the crinue *. 

2.: How Remifbrons are grantes, - 

3. . For whet ſhoald no Bemiiſions be granted, - 

4, Letters of Slumes, and Aſſithments,- when neceſſary, - 

5: Per _ condemned, art ſometimes veftored by way of ju- 
ter, .. 


'N ] Henthe Judges has pronounced his Sentence, he is fa-+ 

nctwe officio, and:the puniſhmenrirrogat by him} can ' 
enly be remitted by the Prince, though the Touncil may mo- 
derac, ordelay it, 

The party condemned is reſtored either by way of grace,” or- 
of:Juſtice, reſtitution per modurm graiiz, is with us called a 
remiffion, 

I. Remiffion then is the pardon of the crime, graciouſly al- 
lowed by the Soveraign,:and it may begiven, either betore, or 
after the Pannel is con yid. 

It it begiven before convition, the Pannel by making ule 
of. it, doth'per fitionem acknowledge the guilt, and it he do 
not acknowledge the (ame, the Remiſſion is null, and will * 
aot ſtop the execution; as was found in Alexander —_ 
caſe- 
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* caſe, and 
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this is areceived mixime with ns; ' yet ex ſententis 
Dottowum , non videtsr fateri 'crimen, qui eratia #titur, 
Alexander. confil; 70; qe remed, ex clem, num, 29, 
wer” index 'dicere ei» qui vult ex uti oportet fatearis dele- 
re I aganatluarman yer Boſins tells us; that by the coſtom 
of Nilex," hewho ufesa Rimiſfion, muſt acknowledge the 
crime, ibid, but our Law inits-jorefaid maxim may be recon- - 
ciled with theſe DoQors, for evenwith us, the caking a remil- 
fion-doth nov prove the crime, fince that may be done fome. 
eime, rather-upon the a r of ſecurity, then guilt, & 7:- 
cet fe redimere & lite and therefore raids eſcheat, as an a- 
duſrerer, was not declared, Famnary 1662, by the Lords of 
Seſſion, -there being 'n6 probation of the Adultery , but the. 
Aduiceters taking:a iemiffion 3; but the ufing a remiffion' doth 
certainly prove, as Was formerly 'oblerved from theſeSta+ 
ures, c a 
This Remiſfſion is granted by a fignatur under his Majefties 
hand, and is preſented in Exchequer, which is equivalear 
with us. ro that #reri»atio mentioned by Perez, adtit, de { 2h 


Adis nom. 16, Clarme, ye. fin,queſt, 59. Num, 10, que eff ep- 


probatio ſenatus, que in cauſe cognitione verſatur ne impetrentur 
ratie "er ebyeptionem, vel ſubreptiontm y and therefore it the 
Remifion be granted upon 'a query geen the Council 
will upon a Bill Roptheſame, till his Majeftis futrher pleaſure 
he known, as they did inMerrayof Burghtosn s caſe:and though 
by the 13, 4, 10. Par, F, 6, Thewriter of ſuch fignatore, 
ſhould ſubtcribe his name upon thebzck of the ſignator, to the © 
end, that he may be an(werable, if it contain any thing that + 
is umallowablez yerthe ſaid: remifhion-granted to Barehtoun, 
was (uſtained, though ic had not been ſo-ſeb(cribed, when ie '* 
paſt hisMajefties hand, yet beiag #ledged to be in defuerud, bur 
rather becauſe the writer did' thereafter {abſcribe, Fax, 2666, 
and theſe remiſfioas are ordained to/paſs the*grear Seal, of de- 
fign chatthe' Seal ſhould be-@ elieele  vporr them, ' bur it at 
paſſe 
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' paſſeche:Seal, they cannot::berecdileds: 1arquant ſurrepriviy) 
Boſe thi d, I for;dayes be: they:dre ordained, tobe pre-. 
ſenced-y-.1m ſeratu, 1c = 


therefore-ig. 1s appeinte e tourth-F; 4. Par, 6,6, 62.thas 


y 


therRemifion-(hoyld contain tae: greacelſt crime. for.cwhich | 


the Remiſſion.is cravee, and ifthe-greateſtertimebenotexpreſly 
rhegeneral clauſe remitcing all crimes, willnot defend againſt 
a purſuit tor any crimethatis: greater then:the crimes {pecified 
in.the KawiSqpſyiaplc.oem bich Lawyers aflere, thargs; 
petit gr atiamy debet nenſolam delidtum exprimere ,- fed & quis: 
litates, tis, aluter_uth;ſubreptitia, wihil valet, . fed non debet 


exprimere omnia delifta [eparaia Boſſ. ibid, num, 33, : 

I LI, Remiflions (hquld not þe granted forSlaughter come 
mitted premeditatly, ory. Fore-thought-fellofiy; Srar.-Dav: 
2, 64þ.,59, ;Where-it is ordained, ; thaeno Remiſhon - ſhall be 
vranted tor homicide, till inquiſition be firſt made, whether 
the Slaughter was commitred by fore-thoughe»fellony, and if 
it was ſo. committed, the Remiſſion, ſhall:; be null, & hoc cob 

-ceſſit rex, as the.Text ſayes, This. is confirmed by X, Fa, 4, 
P. 6.c, 63, which-A&.is declared:to endure, cill his-Majefty 
recal the ſame, .and yet ic is repute a temporary AR, .- and not- 
withſtanding Janes. remiſſons are ordinarily paſt for murder, 
a5 in the Erle of, Caithneſs remiſſion 1668, Againſt which, this 
was objeted,, but repelled.: Yct in Flanders, and other places, 
this Liw.is ſtill in force, | TUE | 

' No Kemiſhons ſhould tbe granted 'forburning of corns in 
Racks, or,bains, AF 8;2.,7,F.5. WhichAct is not temporary, 
FI. yet i$ not qbſeryed, as was taund inthe toreſaid remiſion; 

', AV Remifſions ſhould be companed, :and ſubſcribed by. the 

Theſauwer,  Regiſtrat.in his Books, F, 6, P. r3, c, 169, Al- 

be:t his Majeſty may remit what. injury is comiteed againſt him; 
yer; he ..cannge;..p;ejudge - thereby :the intereſt - of chird 

Parties;... This {atistaRion is by the. C:wilianiicalled-reparatis 

.Aamnorum, by bs an Affichment,. andthe obmaioer _—_ 

miſhon 


. 


ſur reptitia, & ut inquiratar +. Apt} * 
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, miſſion, mult find caution to refornd the patty iujured, ofall 
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his. damnage-and incereſt; within-fourcy dayes' after he produ- 
ces his Remifſion, elſe his'Remiſfion is naMl, <4 75, P: 14, 
F.2.4#;136, P, 8,'F.6. & 46, 154, P, 12; F,6, bur 
theſe As are only temporary. Butby the A 174, P, 13, 
F. 6; Remiſlions grantedto any perfons,' pafſtng to the horn, 


* for Thetc,  Rief, : Slaughter, Brrning;'or Heirſhip, are decla- 
:red null; if the party}zſed,: be nor fiſt ſatisfied - 'and albeit 


it would {cem by this AR; that Aſithmene ſubſequeane co the 
remiffion; is not tufficients yer the'meanins ot the Ac is, 


that.che Remiſſon-ſhall be of no'avail;”'3 till the party lſed be 


ſatisfied, - 30 MY} 269% IBS i7 
Notwithſtanding of theſe Adis, it is de praticavety dange. 
ous to challenge a Remiſhon,: and Lam informed, char one 
of the learnedeſt Lawyers ot bis timez--wasfetit totheCaſtle for 
quarrelling theKings: Im 9 > on for fire-raiſ? 
ing, yet I find a Rem:flionpruduced by Toby Bell, © quatelied 
as-null; becaufe. 1, .-It was given tor mutdering-Criffopher 
Irving» .andso is null by theforeſaid A; 2.) Theremifſ+ 


.0n; ſhould contain'the greateft-cgime7 and Slaughrer® is hor fo | 


great a.crime-as:murder, i Nor was the quilicy of fore-thoughr- 
jtellony expreſt,- 3, Ir was not ſubſcribed bythe Theſaurer; 
The Juſtices delayed togive anſwer, botl find nt theperſon 


was puniſhed, 1643: : As alto Azekie beiti convict for fallir, 


and having enated himſeltneyer to teruth anderpain'ofdetthy 
thereafter he returned ,' and bemg puttaeffothis Iife; alleds- 
ed ypona Remiflion, - To-which ic was 'anſwered, - thatth 

remuſion was aull ; becauife he returned before it -wasobtain> 
nb and paſt the Seals, nor'was it yer paſt,v-- Upori which che 
dyet was continued, the 23, 'of Febr.'1 62527 Baits oblctve- 
: --S that the puriuic was here at the Advorarsinſtance only, 
whacou'd ngt quarrels .his Majeſties* remiſfion upog no/ ac- 
count. - 
IV. It the party doth willingly 'grant a diſcharge of al] 


orudge, , 
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grudge, or revenge , 'in the crime of murder, this diſcharges, | , 
called 2 letter of Slanes, ;and;is called by «he-DoRors, 'lizers | - 
pacis, and thus, Plot, confil, 98. ſayes, that gratiafaiZs port | 
nocenti a pripcipe non valet, niſs fiat reparatio damnorum, & in- |, 
"il 


tere(ſe, vel niſi oy. pris habita, ab haredibes offenſi, 
\Thiscule bath ſom 
and by.ours., | for'by ours, -- exception: is/ made..ot remiſſions 
. granted for pacifying the Highlands, and Borders, . whichare 
valid, though che- party laled be not ſatisfied, AG 174, 8, 
13, F.6, Which is igcroduced in favours of the publick quiet, 
and is founded .upon; the ſame reafan, | trom which 2s ot.in- 
demnity are granted, without - gratifying, or repairing theſe 
who were ruined by the perſons indemnified. . And tor that 
reaſoniallo, rex poteſt gr atiar1 nocemtems, ſine pace privats vm 
terefſe babenti., queands demnandes laboraſſet probonc reipublis 
od f Ind, perquod multaram (alus cauſats efſet, 1, #48 


epiſcet i | 
. ommncs, Se fin. ff, dere militers, By thir Remiſſtans, rhe par- 
ty-is not reſtored to his good fame, /,,3. EC, de gen, abolit in- 
dulzentia patres conſeripti quos liberat, notas, nec infamiam cri- 
minis tollit, ifed panaygr eremfacit; And though I think: this 
ſhould holdia fuch as are remitted, after-they.are condemned, 


becauſe. they are ;known'to have diffamed. themſeives, by '| * 


contraQing-that Criminal guilt, yer it ſhould not hold in (uch, 
as, ſecyie only-their own innocenceby a remiſfion, and zeder 
rhemſelves:rarhex from hazards; then from guile. Fi, 0M 
©. V.; The Kings Majeſty ſometimes reſtores the perfon con» 
demned, by way of Jaſtice , per moan jafbitiz, which he 
doth by reſci 7g ſencence, that ſtands againſt him u$in- 
juſt 4 and this is done,: either inParliamene, 2t the ferfonws 
condemned by them, -or by a review, in the Juſtice Core, 
if he wasconderaned chere 4 and in this caſe the party-iS re- 
ſtored , not GRE, bur 1ikewiſe,to all hs Efttce, 
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 *OfP reſcription in Crimes. 


OY 
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1; How crimes did preſcrive by the CivilLew; 
. *2, "Whether do" crimes preſcrive by eur Low, | 


LT. Ccording to the Civil Law, crimes did preſcrive in 

twenty years, L, querela,C, defalſ. And Clarius doth 
aſſert , that generally all the Docotsare of opinion, thatall 
criminal purſuits preſcribe in that time , bur this preſcription 
did not run in ſome atrocious crimes , ſuch as Sodomy , Pa- 
ricide , Apoſtacy, &c, Wherein they erte, tor where the 
Law ſayes, that either ſemper Paricidis accuſatio permittitur, 
as l, ult, ff, de leg, Pompei, ad paricid or that nullus temport= 
bus arcetur apoftotarum accuſatio , that muſt be interpret, ac 
preſcriptione vigniti annor#m, Which is in Law, called /orgiſ- 
Bb bb ſom 
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Jaws tempos , but the ciitns of Aﬀtkery, "ind petalatiy ,” yrba | 
EE EE at 16d azanran 
II, Ie nay be doubtedwith us, if preſcription has pt{6yr; | : © 
all z and thatit has not, may be urged from theſe gronnds, 4 © 
I. That preſcription has no place with us , exceptwhereit is. ' Þ 
warranted by a particular Statute , and thereis noStature'wars J * © 
ranting preſcription in criminals, . Andit preſcriptions tonnd- |. p 
ed upon the Civil Law, had been ſufficient in-Scorlend;- there | 
needed not any particular Ads to have been made in civil caſ-- £ 
es.z bur ſince oh Law thought neeceflary ,' tro mike Liws ag | +® 
to preleriptionvifi'civil catiſes, they had much more derermin-. | - << 
ed this point, by Law in criminal caſes, it they had thought: | [1y 
it fic to excin2uiſh crimes by preſcription - baton the contrair, 
our Act of preſctiptiogin heritage; 1617, * hath excepted the | L 
crime of Falſhood from e106 - 2, There being jws qu4- | \ 0! 
fitum to the King, 'by the commuting of the crime, both gue-- | : 7) 
ad vindritem-; 0 bonafi[coapplicends , that Right cannotbe:| it 
raken away from him , but by a publick Law, or His own pri-- | 
vat Remiſſion,: . 3, It ſeemsunreaſonable, that becauſea pris | ' Þ' 
vat party will nor-inform , being either afftaid ,- or negligent, | 
that the publickſhbuld theretote faffer.. . 4,: There isno in- | - 4' 
ſtance in all 6ur PraQiques, where preſcription hath been ſg. | *t 
ſtained z but one the contrair, crimes of an old date, even af- - | Ul 
{ter fourty years, have been'puniſhed, - 5. \emel malus, ſem tf 
per preſumitar' eſſe malus in codem genere malitia 3 and theres: | © 
fore it 1s unjuſt, to ſuffex 4 perſoni'to.live.in the Common»: d« 
wealth, who will be both doing wrong himſelf , and incicing '| 
Sthers to-do ſo, 'by his example, Yet for the other pare, it | © 
may beurg'd, 2, That the only end of puniſhment, is, that | "' 
the crimecommitred, may be puniſhed, to preveea the errour | P 
of others, but ſoitis, 'that attera long time, both the pub- | © 
lick is preſumed to have forgot ,* that any ſuch crime wascom-! 
mitted , and theparties injured , or preſumed to have torgor, Te 
and remitted their p:1ivat revenge, tor latistyiog whereot, pu-"| 
niſhments” 
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x | »niſhments are infliced, | 2, Alger ſo long.a time, bay 


| elactor, cher 121s, og 

; the witneſles.alger ſo.long a time , may. haye forgot the exact 
cixcumſtancess.. and it were very hard upon ceftimonies,, that 
os by Wat &5.can give, 

: to: cake away: a mans lite, - -Likeas, the witnefles, apd other 
protwnegayil probably periſh , 'whereby..the detender mighr 


1 ' have exculpac himſelf, and mancained his innocencs, ſo that 


the Fisk, or -any_privar ;party ,, may by<heir negligence ,;or 
, ypon deſign, prejudge the Pannel.of his detences, . againſt the 


| . common rules ef the -Law , whereby, mens neg) igence Can ON- 
' ly wrong themſelves, and they have only themſe 


yes £o blame, 
that did not make uſe ſooner of the temedy appointed by the 


Law, for ſatisfying either publick, or privatrevenge, 3, Since 
. our Law doth-puniſh Perjury , ,and poinding of ( 
Ty, Stellionatws, and others; according to the Civil Law, 


Oxea ,. Uſu- 


it ſeems to be.moſt agreeable to reaſon, that as theſe crimes 


' are puniſhed ,, accatding to the Civil Law , ſo they ſhould 
--| ; be extinguiſhed-by the Civil Law , nem nihil ef# tam natura- 
| le, quam unumquodg; eo modo diſſolvi, quo colligatum eſt , &+ 
. quem [equitur incommodum- enim ſequs debent commode: And 
. | the AR 1617, did introduce preſcription withus, as the At 


it felt bears, becauſe it wasallowed by the Civil Law, and 
the Laws of other Nations,';. 4, It were abſurd, that io the 
caſe of Treaſon, which may be inquired into atter the defen- 
ders death , there ſhould be no period. of time, whereby Fa- 
milies might be. ſecure z and: that ir ſhould be lawſul, after 
two , or three hundred yeares, to.vex Families, of great Hos 
nour, and Intereſt uponpretexr of crimes committed by their 
Predeceſſors, 5. Tl is preſcripgion is vety juſtly introdu- 
ced, to puniſh the negligence of iuch, as will not purſue 
crimes; -and it is moſt preſumeable, that it they purſue;, af- 
ter they have delayed tor ſo long.a time, that any purſuic 
thereafter intented, is rather intented upon ſome ſupetvent- 
Bbbb 2 ent 
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— Tothe contrary argriments; it 'imay*be anſwered , . ro the 
firſt7, chac-our criminal law , 'being'much more founded upon 
che Civil Law, then/any other-part of our Law is ( as ſhall be 

clearly Frone®'2 (20s needed no particular. ſtatute in this 

. caſewith us', eſpecially ſeitg 'this preſcription of twenty years 
in crimes, has in effet become the'Law of Nations, and fe- 


| veral other Nations *who'hive many-Starttes in other caſes, 
have yer allowed'of rhisprefcription without any particular Stt- 
tate, . 2, There ſeems to be grenter reaſon, that an AR 
.ſhould haye been neceſſary for preſcription, i» civilebus, then 
in crimes}, . becauſe' in Civil: caſes ;-the Romani Law: was very 
vations ;/ 2nd 'q#oxd,” the particular periods ot time was altet» 
ed by*all Nations, according to the particular ſtate of thei 
affairs; bar in criminals; their preſcription - was exactly ob-- 


being exp: efly ,*jas queſitim incivitibus, toevery privat per- 
ſon, ir was neceſſary that ſhould have been taken away. by 
an expreſſe Starutez but itiis not ſoin crimes , where in ef- 
te:: Ar firſt there-was'no expreſs, jus quieſitum, either to. 
the King or any privat party, - but-anly:2 »o7eſtas acrQuirends, 
jor the j#s hu _ is only by theſentence , for betore ſen 
tence, the Fisk conld not diipon upons; and to had no right » 

the 


ſeryed, by all Nations, aid was very reaſonable z and there | 
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the MalefaQors goods z - and this anſwers likewiſe the ſecond 
reaſon, S 
To the ſecond, third, fourth , and fifth; it is anſwered, 
thar doubtleſs, rhewiſe Romans , and other Nations, could 
nor but-havye theſe inconyeniencies under conſideration , when 
they introduced the toreſaid preſcription in crimes; and to 
the third, 'ic is particularly'anſwered, that if privat parties will 
not purſue their revenge, they juſtly loſe the capacity by their 
negligence, and His'H ajefty having ſo many ſworn O flicers, 
in every corner of the Land, it is not preſumeable:, that any 
inconvenience will ariſe through want of information, bur if 
there do, it is much more reaſonable, that theſe negligent 
Judges ſhould be puniſhed , eſpecia)ly ſeing there are expreſs 
Laws, appointing negligent Officers, in ſuch caſes, to be 
puniſhed, To the fourth, .itis anſwered , that negative Ar- 
uments, brought trom the not being of a Law, or a cuſtome, 
is not concluding , for as in many other caſes, ſo this might 
have beenargued, as ſtrongly as here againſt His cM ajeſties 
Adyocat, when he of old crav'd, that the Heirs of Traito:s 
might be foretaulred, for their Predeceſſors guilt, And when - 
he of latecrav'd, that probation might be led againſt Trai- 
tors in abſence, . in either of which caſes, there was neither 
A&, nor Practiquez nor could any thing have been alledg- 
ed, but the Authority of the Civil Law, and the conſent of 
other Nations, . To the fitth, the crime being taken away 
by ſo long atime, it were unjuſt to take away a mans lite, 
upon the tormer preſcriptions z and the fear of puniſhment, is 
a iufficient puniſhment, tor.all the malice arifing trom thac 
preſcription - neicher is it preſumed, but that it a MaletaQor 
continue to be i]], he will be pur{ued within twenty years; and 
if he did fot twenty years ive ſo ſober)y , and dilcreetly , as 
that the Law thought not fit to take notice of his totmer crime, 
there is little hazard of any future malice, | 
And to this opinien I rather encline , becauſe Carpzvv, re- 
lates, 
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lates, that albeit by the Statutes of Saxoxze, - preſcription-ig | - 
only introduced by expreſſe Statute , in moveables, and hes * 
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ritage, and that there is no expreſs Stacute , as to preſctiption | 


in criminals , yet theſe preſcribe alſo in twenty years; .bey 
cauſe that preſcription introduced by the Civil Law, is gog 
expreſly 2brogated amongſt them , naw non pre(amendum oft | 
 fotam prefcriptionum obſervationem, tantss vigilins excogitay | 
tam, Saxonie legiſlatorem cucrtere wolw ſe , ut tn ſimili caſs 
dicit Imperator, 1,34, C, de in offic. reſt, & Pair, Heig, part. 1, 
queſt, 26, num, 47. vid Carpzov, part, 3, queſt, 141, 


TITLE XXX. 


Of Puniſhments, de penis. 


no na—grcnam nn) 


1. The deſizn of puniſhment, | 

2. Whether crucifying , or baniſlment , be lawful puniſh: 
ments. 

Zo "R_—_ 4 man can bind himſelf ander the pain of 
cath. | | 

4. Whether arbitrary puniſhment can extend to death, 

5. Theloſs of life s till Janawed by leſs of meveables, 

How 
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» 6". Hiw far can ignorance, anger, drunkenneſs, or com« 

X wand , either excuſe from puniſhments, or leſſen 

_ them, 

7. How far doth Novility , or great Merit, excuſe, or mi« 
| tigat puniſhments, 

3,* How far doth the inconſiderableneſs of the tranfereſiion mi- 
| tizat, or leſſen the puniſhment. 


IT. [ JUniſhments are inflicted, not only to ſatisfy , either 
the publick revenge of the Law, or the priyat re- 
yenge of the party ; but rather to deter others for the future ; 
and yet they are rather inflicted upon either of thefe deſigns, 
then to puniſh the offender , and make him inſenſible , tor 
whit is done can no more be helped, 
Some crimes are ſo horrid , and ſo unknown to the world, 
that it is not fit the MalefaRor ſhould be puniſhe publickly - 
thus ſome' crimes have been tryed in Scotland, av midnight, 
and the 'Malefator immediatly drowned in the North-loch, 
without inſerting any part of the Proceſs in the Journal Books, 
wherein alſo I tound, that MaletaRors were ordain'd to be ex- 
ecuce very early in the morning , for beſtiality , which was oc- 
cafioned by the confeſſion of one,” who aſſerted, that the 
reaſon'of his committing that crime, was a curioſity he con- 
traged ac his ſeeing one execute tor it, And in ſuch crimes no 
min needs to be derer'd , nor w:1l terror reſtrain him, whom 
nature cannot, Since then executions for ſomecrimes , incite 
ſome to curioſity, and vex others with horror, andare ne- 
ccſſary to none, ſome miy be more properly puniſhed privat- 
ly , then publialy, and chus ſuch perſons as are popular , and 
are execute only for crimes, tor which the people have a kind- 
neſs,” will be more happily execute privatly, then publickly, 
becauſe the perſons executed, are by publick executions ob- 
leidged to die rebelliouſly., and the people are confirm- 
ed 


death, 
-. Conftentine did forbid, that any Malefattor ſhould be cru- 
cified , and this he did , becauſe of his reſpe to the Croſs, be 


likewiſe did torbid , ro figmarize the face, |, 17, C, de pxnis, | | 


becauſe the face is Gods Image, ' 
Martyrus was of opinion, thut baniſhment was not lawful, left 
the purſon ſo punifhed,, ſhould be forced to live amongſt Turks, 
and others, by whom he might become.-more flagitious, then for« 
merly,z and I have oft thought it inhumane , to ſend our Ma- 
lefactors to our neighbours, - and imprudent, becauſe it will 
occaſion the ſending of theirs trom e, Whereby we may 
be likewiſe troubled with ſuch as they have baniſhed - and 
it is probable , that Corre&tion-houſes would be both ſafer, 
and more advantagious, for in theſe they may ſerve the pub- 
lick , whom they have offended , bur with us, no Judge 
can confine a-man, whom he baniſheth co any place without his 
Juriſdition, becauſe he hath no JuriſdiRion over other Coun. 
rreys, and ſo cannot make any Acts, .nor pronounce any ſ(en- 
rences relative to them, WT” 
Torturing puniſhments at death, are alſo very inexcuſe- 
able, for they ofe-times occaſion blaſphemies in the dying 
Malefaor, and ſo damn both ſoul and body , whereas the 
ſoul ſhould be allowed to leave quietly this Earth, and go in 
peace to the Region of Peace z nor doth theſe terrifie others 
from the like offences , for theſe who fear not death , will fear 
nothing, 
III, It was a rule amongſt the Cimilians, that no man 
could obJiedge himſelt ro any thing uader acorporal pain, qui« 
nemo eft dominus ſuorum membrorum, But with us, it is moſt 
ordinary tor a man who is guilty of a crime , to obliedge him» 
ſelf never to return to Scotland, under the pain of death z thas 
Hamiltoun was hang'd, Anno 1649, for returning to $Scot- 
land after ſhe ha enaRted her ſelf, never to returnunder ar 
0 
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ed in their. good opinion of them, by their courage at , | 
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» of death , and her dittay was only founded upon that contre- 


vention; and certainly , contempt being added to the former 
uilr, may make a crime that was not capital, become ſo: and 


|: this contravention implies in effet , .Penam effrat7i carceris, 
. which is oft-times capital ; ſo that though a perſon cannor 


bind himfelf, - when ke is guilty of nocrime, to pertorm any 
thing under painot life, orlimbz yer it he be guilty otacrime, 
he may conſent, and enadt himſelf, as faid is, 

I'V., Whether when Law allows a' Judge an arbicrary 
power in puniſhing , that Judge may infli& death, in thar 
caſe is much contraverted; Chaſſen. and Socix,. think that he 
cannot, and: this ſeems clear, ' 1, '4, qui vexant annonans 
debent paniri extra ordinem non' tamen anime amiffione Inſt, 
de publ, ind, And _ relates, a Deciſion ot the Parlia- 
ment of Pars, finding that it could not, 2, This would make 
Fudges very arbitrary , and render the Lives, and Fortouns of 
the Leidges very unſecure, 3, Seeing Lawyers are of opini- 
on, that no mans lite can be -taken away without an expreſſe 
Law, it ſeems very conſequential ro this , that no- mans life 
can be taken away upon (o general a Law, 4, Bythe 20, 4& 
Parl, 1, Seſſ, 1. Ch, 2, death , and arbitrary puniſhment are 
oppoſed-For theſe who haveing paſt ſixteer-years of age, bear, 
or curſe parents, are ordained to die , but if they be'within 
ſixteen, and paſt pupilarity , they are ordained co be arbitrar- 
ly puniſhed, Whereas, it arbitrary puniſhment might be ex- 
tended ro'death , this difference would be ineffectual , and the 
Law thereby evacuat, And by thes, 4 1, Parl, Fa, 6. the 
puniſhment of ſaying, and hearing Meſle ,. is eſcheating of 
their goods, : and anarbitrary puniſhment of their perſons, for 
the firſt fault-, baniſhment for' the ſecond ,. and dearhr for the 
third; ſo that arbitrary puniſhments is lookrt upon, as leſfe 
then death , elſe the fi: ſt faule ſhould be as ſeveerly puniſhed 
as the-third, againſt both the principals of reafon , and the de- 
fign of the Law-giver. 5, ks is __—_ 

ccc | e 
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ed ordinarly for ſo mean , and inconfiderable faults , char'ir, 
were inhumane to think, that theſe could be extended to- 
death 3 Sheen alſo , de verb, fie, verb, iter, ayes, that if 


the Pannel come in will, it is lawtul for the Juſtice co fine him,. 


according to his offence, but he ſpeakes not there of his pow- 
er to-infl-Q-death, eoceſu; and yer Skeen ad cap. 6, |, Mal- 
colimbi.verſ,2, Wherein it is ſtatute, that the Mari(cha!, and 
Conſtable ſhall puniſh offenders , according to the quality of 
the offence, obſerves, that pans extraordinaria, may be 
ſometimes extended to-death 4 becauſe of the aggradging 


'ciccumſtances,. and cites for this, /. »/t. f, de priv, deli? & 


16; de penis, but theſe Laws are ill ctted , as will appear by 
reading them... When the pain is by Law, or cuſtome arb1i- 

trary, . aad the defender comes in wilt , he muſt preſently find 

caution to ſatisfie the Kings will, . berwixe and ſuch a day, this 
is.the conſtant cuſtome , . and was praized the 22, of Nowem- 

ber 1600, Advocate contra Patrick Mc, creif, and others, bur 

where the crime is puniſhable by an-expreſle , and determinar 
puniſhment there , though a defendercome inwill, it oughe: 
not to be received, and thus the Marquiſe of Argi/e being pure, 
ſued betore the Parliament for Treaſon , offered to come in: 
will , but his ſobmifſion-was not accepted, 

;: V.Ir is uncontraverted with us, if when any crime is puniſh» 

able by death, . the Moveables talls:tathe King, though the: 
ARt bear not, that the crime ſhall be puniſhable by death; and 
confiſcation of Moveables z © and according ro the Civil Law, 

preſcriptus trats cujus bona expreſiim confiſcabantar , dammnas 

ta vero cujus bona tarite, (ory enim bonorumn ſequebatar ta: 

ehbt  Panam: capitalem; 


Andalbeie the Judge ſhould om:t in his Sentence, the puniſh- 


mear dueby Laws yet 7pſo jure, there is by the damnation, | 


Ju5.quefttum fiſco, 25 was tound after a large debate, inthe caſe 


ob!#Fanch ,, who being a landed :man.,, found guilty of ' Theft, . 
though.he was only fiacd by the Shetiff in a thouſand Pounds; 
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| yet the Donator to the Eſcheat was found to have right to all 


che Eſtatc, and that without any new ſentence, which is con-= 
form to/. 1, & 2, ff. de bon, damnat, & |. 2, C, de boy, pro- 
crip, Burt ic ſeems hard , that confiſcation of Moveables, 
ſhould ſtill follow upon all crimes , though the Law expteſfle 
not that way of puniſhment, ſeeing this 1s to puniſh the Chil- 
dren, and nor the committers only, and fince this having been 
only invented by Fulrus Ceſar, as Snet, obſerves, Fuſtini- 


' an did hereatcer by his Novel, 117, cap. 5, appoint that the 


offenders Goods ſhould only be confiſcated in Treaſon , for 
that crime taints the Bloodz nor have we any Law with us, 
appointing confiſcation in all capital caſes : Z:v, tells us, that 
this ſeem'd barbarous in the Roman decemwirt, 1ib, 3. and He- 
rodot, aſſures us, that even the Perſians would not confiſcat 
the offenders Eſtate, in the Crime of Treaſon , /:b, 3, Nor 
would the Emperor Aurelian , allow it , leſt it ſhould be 
thought , that he purſned rich Maleta&tors , meerly for their 
Eftates, and really ſome Judges are to be jealouſ'd upon that 
account, But chough mens eſcheat ſhould not fall without EX= 
preſs Law, yet cuſtom hath ſupplied Law wit!) us inithis, 
Since-a perſon who is interdited cannar, diſpon upon his 
Moveables, the queſtion is, if chey can fall under his Eſchear, 
or if he can prejudge himſelt by his confelion , for rantum fa- 


Cit quus de linqutnde quantum facere poteft contrahendes, And 


theretore fince he cannot alienat them by contraQing , ſo nei- 
ther ſhou!d he be able co alienat them by delinquency , eſpe- 
cially if the interdicion be judicial , by the authotity of a 
Judge, and founded upon the perſons being prodigus, or of 
a weak judgement - thelike may alio be doubted, in the caſe 
of one who is Proprietor of Lands by a Tailzie , beating a 
Clauſe, de non alienands, irritanter, & reſolutive concepe 
tz, who may evacuat the Tailzie, if it may be foreteitec upon 
his delinquency As to the fi:ſt ot which caſes, Lawyers 
are of opinion , that fince Prodigils ate eſtecrmed as Pupils, 
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teſfion emited by them, without the conſent of theſe to whom 
they are interdited, Cabal. Caf, 48, Pald, ad, 1, C. decon- 


feſſ. But they think chat if the crime be proved againſt them," 
then their Goods may be confiſcated, for this priviledge of in- 


terdi&ion being introduced in their favours , ought not to be 


that, therefore their Goods cannot be confiſcated upon any cons; 


advantagious to them ,} in defending them againſt guile, Ca- 


ſtrenſ..ad1, etiam. ff, Solut, matr, And withus , fince inter- 


diQion cannot detend againſt Captions , much lels ought it to 


detend againſt crimes, As to the ſecond queſtion, it is clear, | 
that ſnch Tailzies, how ever conceived, cannot defend-againſt 


forefeiture , for it is not in any SubjeRs power to lecure his 
own Eſtate againſt crimes; andit this could hold , then no 
mans. Eſtate ſhould ever forefeir , for all men would adje& 
ſuch conditions, and this "would invite them co commit 


crimes , whereas the Law endeavours by all means-co deter 


chem, + 
Becauſe many of our Laws appoint crimes to be puniſhed, 
according to the preſcript of the Civil, and Common Lay, 


as Falſhood , Perjury, &s. And that many puniſhments 
there uſed, are now in deſuerude - -therefore ir is fit to know, 
that in place of d«mnatio ad beſtias, - (ucceeds heading, or de-. 
collation, -in place of demnatio ad metallum , Succeeded the. 


Gallies in Erance, and the Correcion-houſe with us, De- 
portatio with them , is ban ſhment with us, and rel/eg«rio wich 
them , is confinement with us, 


_— ""—_— ers _— 


des 


W hen two Laws-infli& different puniſhments!, upon the 
ſame ctime , how far the one innovats the other, I have des | 


bated fully ,- Tir, Deforcement, | 

Pene ſunt trmperande ( puniſhments are moderated } in the 
opinion of Lawyers in thefe caſes, - 

V I. Ignorance, -which excuſes none, if it be of the Law 
of Nature, - but ignorance of the meer pofitive Law , excuſes 


IP at, 


in ſome caſes ,- Women; Peſants, -or Bows, .rvſtici quands © 
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excuſantur ubi clam deli querunt. Ignorance alfo, in matter of 
ta&, excuſes perſons , though judicious, it they followed the 
faich of ſuch as underſtood , ſi crediderunt wiro fide digno, as 
Counſellers, Lawyers , &c. | 

2, Juſt anger, and griet lefſens the puniſhment , five pro- 
wveniat exfatto adverſarii , [ive tertis, licet hoc non ſit ſine [cru- 
puls Farin, queſt, 91, But T think that it ſhould only leflen 
the pun:thmear in arbitrary caſes , but not in ſtatutory punith- 
mer's. 

3. Youth, and great age, ſometimes excuſe , but of theſe 
formerly, Part, 1. Tit, 1, 

4, A man who is drunk, if heuſed not to be ſo, is ſome- 
what excuſed, and is not puniſhed for having committed the' 
crime (ſeeing it is preſumed, he underſtood nor whit he was 
doing, becaule he was drunk. ) bur it the detender fell drunk” 
upondeſign , or gloried in having committed the crime, heis 
not thereby excuſed, Love alſo excuſes in what 1s done, ex 
ſubito & improviſo amoris impetu, ſecus ſi premeditate, but' 
even in the fi ſt caſe it only mitigars the puniſhment, 

5. The cuſtome of the place excuſes , or at leaſt leſſens the 
puniſhment, when the crime is nor committed againſt the Law 
oft God, or Nature, for Laws abeundo in deſuetulinem fiant 
non leges, & non eſt in ma/a fide , qui facit',” quod omnes faci= 
wut, But this was repelled ia the Marquiſs of Argiles caſe 
who alledged , that he complyed only with the uſurpers, in 
the ſame manner, tha: all che Nation complyed, and yet the 
Council ordinarly admit chis , to detend Highlanders; when 
they are cited for travelling with Guas , and other Arms, be- 
caule it is the cuſtome 'ot their Countrey, *- And I think this 
may be alledged,, to defend ſuch as are accuſed for Witch- 
cratr, inconlulting ſuch as can tell where they may find what 


theyloſt, ' #r was ſtollen from them , but not from all puniſh- | 


ments, | 


LEY 
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6. The command of a Superiour or ſuch as a maſter excuſes | 


his ſervant, as has been ſaidin the Titele of Thetc, and of a | 


Magiſtrat excuſes Burgeſſes in Inſurrections, hath been.obſer. 
ved inthe Title Sedition, and Meſlengers in executing Des 
cteets, as hath been obſerved in the Title Detorcement, a 
fon alſo is to beexcuſed if he obey his tather, .& 5» atreczori- 
bus 4 pena ordinaria & omninoin levioribus , as is obſer- 
ved in the Title Art and pait; 
7, Noblemen ſhould get ſome allowance during the de- 
endance of the procels, and arenever to be ſent to corretion 
houſes, Pillories, &c, and as in no crime they were puniſh- 
ed by the Civil Law, till the prince was firſt conſulted (which 
we obſerve not) ſo if they commit a deli&, or leſſer Crime, in- 
neceſſary defence of their honour they are to be excuſed 4 pe- 
na ordiflaria, and wars 4 the Doctors think, that whete 
others ſhould only be baniſhed , except when by their crune, 
they have toteſaulted the Ticle of Nobility, as in betraying 
the Countrey, in ſtealing, 8c, For inthele caſes, they areto 
be more ſeverly puniſhed then others, 
$ Great merit, and skiltulneſs, excuſes ſome crimes, 
and good ſucceſle is alſo an ordinary defence, as it a Souldier 


who diſobeyed order, ſhould beat the enemy by chat diſobe- 


dience, ; ; 

9, Theſe who are purſued at the Kings inſtance, for 
crimes committed in another Countrey are to be more gentle. 
ly puniſhed , becauſe the ſcandal was not given there, and 6 
the offence was lefſe in that countrey, and ſome Lawyets are 


of opinion, that the puniſhmenc ſhould be ſill lefſe, where the | 
privat party injured infiſts not, Cod, fab. tit, de penis def,” 


22,and becauſe the ſcandal grows weaker,asit grows old, there- 


tore after long ſilence , the puniſhment is to be moderated, - 


* 
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* can neither augment, nor leſſen it, eſe ro what purpoſe ſhould 


che Law ſpecifie puniſhments in ſome Statutes, and allow the 
Juſtices an arbitrarineſſe in others, /, 244, ff, de verb. ſig. mul: 
fe prieſtas judicis eſt quantum dicat, | ſed hoc ita verum, fi non 
lege ſit conflitutum, quantam dicat, and fince men ate puniſhed 
becauſe they tranſgrefſe the Law ,'' therefore they ſhould only 


be puniſhed according to the Law, and the due obſervance of 


this, will keep: Judges from being arbitrary, and the Liedges 
from being oppreſled, 

VIII, Whether the meanneſle of the Tranſgrefſion, ſhould 
defend againſt puniſhmenc, or ſhould only mitigat the puniſh- 
ment, ſeems to be dubious ; becauſe of the undigeſted diſ- 
courſes, of ſuch as treate that ſubject, yer I think they may 
be _—y reduced to theſe three concluſions, rt, That 
where there appears to. have been do/e, or contrivance in the 
committer,; therethe ſmalneſſe. of the tranſgreſfion, doth on- 
ly leffen the puniſhment, if it be arbitrary by the Law, as for 
inſtance, - it a man ſhould paRion for ſex Shilling; and rwo 
penceper cent, where the Law'allows only five Shilling, per cent 
though:the Sum lent, were very inconſiderable, and the excels 
be there vety Small; yet it ſhould infer Uſury ; becauſe a clear ' 
defign of offending the Law, did there appear, by the expreſſe 
paction - and iu ſuch caſes our Judges find the Libel relevant, 
but reſervero themſelves the confideration of the Smalnefle of 
the exceſſe,- when they ſhall come to tax'the/puniſhmenr, - 

2: Itche puniſhment 'be ſevere; and that it cannot be remit<- 
ted by the:Judge, As if the Law appoint-Thett to-be puniſh- 
able by deach, ir were unjuſt thatan inditement of Theft, 
ſhould be tound relevant for [tealing two pence, 3, It ic appear 
by che meannels that there was no defignot tranſgreſſion, and 
that the Comitter deſigned not for ſo ſmall a matter to comir 
a-crime, in that caſe, the meanneſle of the trayſgreſhon oughr 
to defend againſt the relevancy, - For asLawy«rs have well 
obſerved, minimum non attenditur in dclictis 'doloſis Cravet, 
Conſil, 


EN ae DELLS 
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\Confil, 46-. nec preſumiter. Cardinalis Simonidm coma 


_ pro re minima,” ſiqueſtio eſt de ſimonia, And to 
thee 

pretor. |, ſcio ff, detn imtegrum-reſtit, And theretore it a perſon 
ſhould be endited tor- committing Uſury, info tar as he rook 
Annualrent betare the Term, - it the exceſſe were ſmall, be- 
cauſe the Annualrent was very inconſ{ideravle. :and was taken, 
bur a Moneth or fo, before the Term of payment, the Libel 
ſhonld not be ſuſtained againſt him , tor it is nor preſumeable, 
that he took that Annualrent our of avarice, but negligently, 
looking.upon it as:no breach of the Law , or upon 1ome other 
innocent accompt, 25 becauſe-the Debitcor and he were ro fir 
other accompts, .or the Debitor was to go our of the Coun- 
trey, and thus the Council decided.in the.caſe of Purves 
Anno, 1666. F $56.4 
.. Where-the puniſhment is arbitrary of -its own nature, the 
Council may moderat the puniſhment determined by the Ju- 
ſtices, 2, Wherethe puniſhment is ſtarutory, and determi- 
ned by a ſpecjal'/Law, as-in Treaſon,. &c, . it .may be argued, 
char there the Council can nomore mitigaty then they canre- 


mit, 3, . Though cuſtom be equivalent to ſtature 1n other 


- caſes, yer in caſes. where the puniſhment depends upon cuſtom, 
25 thett, I have often ſeen the Council alcer the puniſhmene 
hom death to;baniſhment : Bur ig'were ſurer, thateven'in this 
kſt, the mitigation were procur'd berwixt the 1egding of the 
yerdi&, andthe pronouncing of doom ; for atter doom , j& 
, eſt queſitum Regi, as.t0-all the Moveables, and life, 
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caſes only, doth that.Law.extend, de minimis non curat 


| 
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TITLE, 
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TITLE XXX1. 


: Of Criminal Sentences, and 


their Executions. 


: 


'The forms of a criminal ſentence with us ,' and how it « pre* 


nuanced, 


' The debate 'is not inſert in the Sentence,, 


Whether the Sejttence be null , intotum,, if the Fudge pus 

nil in leſſe , then the Law allowes, EE, 

Whether Criminal Sentences may be pronunced in the night 
time, : 


Whether the verdith of an Pl ſe ,"be neceſſar itt all cafes 


with as. 
Within what time ſhould « Criminal Sentence be put to ext 
cution 
Whether Magiſtrats may force men to be executioners, © 
How abſents are to be proceeded againſt ,- andwhen* Letters 
of Intercommuning , and Commiſſions of fire and Sword 
_ are eranted, 


' Whether doth all puniſhment ceaſe, bythe death of the party, 


If a criminal Fudge may reiratt his own ſemence, 


Fter Probation is-led., the Afſize is intl5ſed , who 
return their opinion, which may becalled their ſen- 


tence, and this ſentence is called a vyercict, or verdidFum, nam 
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ed from all puniſhment: and this Sentence is incriminals, -b 


ſententia pro veritate habetur :- but that which is properly the, 
ſentence in acriminal Cauſe, is that deliverance of the Judge, 
whereby the Pannel is condemned; thd'puniſh'd, or abſoly--J' 


, 


our ſtile, call'd an AR of convi&ion, or an AR of abſolyj- ' 


cure: .. But pg, in the ſtile of Lawyers, expreſſ;s only the 
middle As of the, Proceſs,: 474 jwdicilis ; but adithe Sen- 
rence, Sometimes likewiſe the criminal ſentence is in our 
Law called a doom, eſpecially in forfeiture, - yet to ſpeak 


ſtrialy , theſe two differ, for that part of the ſentence, which 


finds the Pannel guilty, or innocent, is called the A of con- 
' viRtion ;" of abſotviture; but that pair of it, which irro- 
oats the puniſhment, is called the doom 5, and theſe twoare 
ſometimes {eparate,- which falls our when a Jong time inter- 
veens ,  berwixr'the finding a perſon guilty, and the pronuns 
cing of his puniſhment -. _ bug, ordinarly, they axe. conjoyn+ 
— ET ich wilzpper mote clearly , by the ſeveral tornis 
k 4 % " p $091 ft ., Bi | At ak bl 


{ 


\, =.” AnAtiof-Convition and | 
| Doom, Gauri, &«c,' . 


| H e which-day ©. being entered upon Pannel , dilatey pa Rags 


n.Cuſed-. and purſued , be vertue of Our Soveraien Lords 
Letters, raifed at the inſtance of 4 and B, 4dvocut to Our So- 
veraign Lord , for Hs Highneſs intereſt , who compeared per- 
ſonally, ts par{ue them for the crimes following z, that is to ſay, 
for ſo much, as bedivers Aitsof Parliament + at inthe ſaid 
ai'!gy at more length « contained , after reading of the whilk 


diltty) , and divers -alledacances proponed'be the Pannel, and ' 
their Procnrators, and writes produced for infirutting-there= | 


" m_— 


Ds 


Aftize, and anſwers made thereto, ' be Pur Stwveraign Lords Ad- 
wocat , and writes produced be him , for weryfying there« 
of. The Fuſtice fand the aittay relevant , and did put the {a= 


' men to the knowledge of an Aſiize,.+ of perſons . follow- 


ihg they, are to ſay, + whilks perſons of Aſiize being choſen, 
ſworn, .and admitted, andtheſaid being accuſed of the dit+ 
tay of the crimes above-mritew , which were wertified be their 
own depoſitions, and confefiion in Fudgement , they removed 


| alogether furth of Court , to the Aſfize houſe, where they be. 
plurality of vots , elefted,, and choſed the ſaid C, reaſoned, and. - 


voted upon the points. of the ſaid dittay.,. and being repely,," and. 
at length adviſed therewith , togither with the depoſitions . aud 
other writes produced be His Majeſties Advecat , for the verifi- 
cation thereof , entered: again in Court ,. where they all with one. 
wot , be the- report of the ſaid Chancellour,, fand, prownnced,, 
and declared the ſaid; D.tobe filed, culpable,* and convitt of the 
crimes reſpective, above-writen ,' contained in their ſaid dit= 
tay » for the whilks cauſe, the Fuſtice be the mouth of ademp+ 
ſter of Conrt., decern'd ; ordain'd ; and adjudg'd the [aid . 'to 
be taken to the Caſtle- hill of Edimburgh,' o- Meryet Grafſe and 
there tobe hanged till he be dead, © and his hail moveable goods 
to be e{cheat to His Majeſti's uſe, or their heads to be ſtricken from 
their bodies , and the ſaid ' to be taken tothe Mercat Croſſe of 
Edimburgh, and there-his Tonzue ro be fitried with an hot bot- 
kin , and thereafter baniſht this Realm, not to be found therein- 
til under the pain of diath > Oy to be ſcourzed, and all their 
moveable-ooods robe eſcheat, which was pronunced for doom,'ex- 
tracted, : | 
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» of , that the ſaid maiter ſhould not paſſe y a knowledge of an 
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"He whilk dey © entered upon Pannel , dilated,' attuſed," 
"i 4nd poſes be be vertue of Crimes purchaſt be him, 
nf thein, of Art, and Part of demembring of * the midle | 
Faves of bu left hand, ' ncareft his little finger , committed the' 
diy of wupon the Street of which was put to the know: 
ledre of an Aſzt, of the perſons following, they are to ſay 
whilks perſons of Aſſize , being choſen, ſworn , and admilted,' 
iter accuſation of the' A.of the trimes foreſald;removed altogi- 
her furth of Court ,” to the* Aſſice honſe , where they be plurali- 
ty of vots-, 'eleffed and chooſed the ſaid in Chancellour , rea- 
Gs , anil yotted upon the points of the [aid dittay , above- 
ſpecified, 'and biing adviſed , re>entered apain'in Court, where 
ey all iu woret ',} be the month of the ſaid Chantellour , fand; 
pronenced , and declared the ſaid © tobe filtd , culpable,” and ' 
comviit-of Art, and Part of demeembring the ſaid . of his midle 
finger, neareſt hs little finger , of hu left hand, committed 
the time fortfaid.,” whereupon the [aid  athed TInftruments,. 
Eytrattum, 8&0 > "#4285 fwF & YL ] | 


BEE Do om for Demembring, 


hp whithdey, &c, being entered on Pannel,to hear doom 
; pronunced againſ} themt, «s they that were convidkbe an. 
Aſſize,, ina Cowl of Fuſticiar, holden within the Tolbooth of © 
Edimburgh, che. day of inftant, for Art, and Part of 
hegdemembration of nt {apra!, the Fuſtices be mouth of 

armpſter , decerned, and exdained the ſaid. . tocontent, and * 


pa} - 


”» 
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eyto' the (ſum of thrte hundred Merks, in full ſatisf ation, 
/ aſſithment  .. þ the demembrition of him of the ſaid finger, 
and to find caution for payment of the [aid ſum, tothe ſaid 
upon condition that the ſaid ſhould detiver to the ſaid © ſuffi- 
erent Letters of flaynes \, for demembring him of his little ſing. 
er, whofand with themſelves, conjunttly and ſeverally, |o- 
werty, and cantioner fore- payed of the py three hundred Merks, 
to the ſaid in full (attsfaition, and aſſithment, of demem-' 
bering him , of his midle finger , he grantand , and giving a 
ſafficient Letter of ſlaynes, asſaid is, and als decern dull the 
ſaids their* moveable goods , andgerr tobr eſchext , andin- 
brouzht to Our Soveraien Lords uſe, as being convitt of the ſaid* 


. crime, whith was pronunced fordoom, and ordains Letters of” 


Horning , upon 4 ſimplecharge'of tex dayes',' and poynding tobe - 
direct hereupon, | he 

Dempſter ourcountrey-man,* if, ecleft, pag, 235, relates 
this (olemnity ,- which is now in deſuetude , lapidtm tollit mas * 
giſtratue ſignaturmg;-querenti tradit, ille adverſarium & teſtes * 
citat , fiquid ambiguum, & majoris momenti,ad 12, (quos cla- 
ves appellant) refertur atq, ita ſine{criptis aut impenſis lites di 
rims ſunt [olite.-- Pg» 


IT. By the former tiles it will appear, that 'the debate is ' 
not inſert in the Criminal Sentence, as it is in Civil Procels, - 
with us, but it contains ofr-times the whole Summonds, which - 
Decreets for Civil Cauſes do not, Theſe Criminal Sentenc- : 
es-likewife, expreſs ſtil} the mannerof the Probatioa , which 
is the becauſe of the Decreer , as we ſpeak in civil cauſes, and |. 
this the Doors conteſs to be the cuſtome in other Kingdoms, ; 
inferitur evim oauſa in ſententia', 'ut quod tals accuſatus eft de . 
tai malifirio, & quod conftat per trfles wel per ejus conſeſſio-. 
nem , quod illad ,. maleficium commiſit & ideo condemnatus eft, 
&&Clyr, 93, unm, 21, Aiter the Sentence is pronunced by the 
Judge © 
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ſer, the manner of puniſhment, and it is. by him repeaced,. 
and the manner of puniſhment is called the doom , becauſe ir 
is pronunced+ by the dempſter ,, who adds ajter he has pronun- 
ced'the pun:ſhmeat + ,.. and this I give for Doom. And 1 
find, that by the caſtome. of taly ,..the Clerk reads:the Sen: 
es and the Judges adds, . #14 abſolvs wel ita condemno Clay, 
ibid, _ \ © | 

- TII, Albeic the Senteoce bear a puniſhmeanc, leſs then whae 
the Statute irrogats ,..eo caſs , 'the Sentence 15 not by our Law: 


null, "bur che Fisk hath , by vertue of the coanv.Rion, cone«\* 


tain'd. in the Sentence ;+ right to-puriin execution,. or toex- 
at what the Lawappoints, though the Sentence doth nor, 
And thus Fohn Waxch in Selkirk, being tound guilty.of thetr,) 
by the Sheriff of that Shire , he was ordained to pay twothou-» 
ſand Merks.,.or.to go'to Barbodves-,: in obedience to which 
ecreec.., . he payed the rwo thouland Merks, | Notwiths' 
ſtanding whereof, the Exchequer gitted his liferent-eſcheat co 
Mr. £4 ndrew Hedderweik , - who purſueda declaratute , --in 
which che Lords tound , .that.,Wavch being once found guilty 
of Theft, there was js queſitum Regs,: which theSherift could 
not prejudge, by any Sentence, no more then he could remit 
the puniſhment altogether, for in ſo far as he did mitigart the 
puniſhment , in ſo tar he remitted ic, To which it was an- 
ſwered, that Theft was arbircarly puniſhed by our cuftome, ' 
ſometimes by death , ſometimes by tyning , -according to the* 


ſeveral deg:ees of the guile , which was puniſhable, and cu-* 


ſtome had in this prorogat the pou of inferiour:Judges, 2,1f 
the Sheriff had done wrong, . he was lyable, ex ſindi catu, and 


might be puniſht for exceeding his power.,- but the. pirty was? 
free by his Sentence- z ,and 1t the Sheriff had.abſo!ved him, : 


though injaſtly , he could not have been purſu-d ag2in', ' fo 
much more ſhould the Sentence of the Sheriff , abſolve froma 
\ | Ei 194i 1 


it is writen by the Clerk , .who reads'to the demp, » 
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» 'greater puniſhment ,, then thatwhich the Law appoints; 747 
gui poteſt majme poteft & minus, | 
-- 1 V.,-Some Lawyers dec!are-all Criminal Sentences, pro- 
nunced in the night time , to be null, but others declare, 
that cuſtome hath allowed them 5; and though ſome allow 
1nſcriour Judges co proceed in the night time;but nbt Supream 
Tudges , 4 ber, ad 1, 20» minorem, C, detranſacf, And 

me allow delegat Judges ro 'pronunce their Sentences in 
the night, bur not ordinary Judges ;  bectuſ* the dyers of 
an ordinary Judge are fixt , by the cuſtome of his Predece(- 
ſors - whereas a delegit Juilge, is tyed to no time, nor 
place, except he be ty<d to it by his Commiſſion, Caſtrey, 
ad D. |, minorem, num 4, ' Yet I would rather chooſe to de- 
fine, thar albeit regularly , a Judge ought co proceed in 
open day, to ſentence criminals , yet he may pronunce Sens 
rences lawfully in che night time , in theſe caſes; x, It the 
caſe require haſt , as in murinies , and conſpiracies falls ofc 
out, 2, It checrime be ſo abominable, thar-the Prince , or 
Judge is unwilling that the people ſhould know thar there 
was {ucha crime committed , as was done twice by the Ju- 
ſtices, in the reign of King Fames the 6, by his own ſpecial 
recommendation , and then all che Proceſs, Sentences, and 
Executions, was at midnight. 3, If there be juſt ground 
to ſuſpe&t, that torce will- be uſed, for reſcuing the Pan- 
nel. 4. Some-add, that if the Judge be (o buly* that he 
cannot proceed in the day time , he may'proceed in the 
night time; but this ſeems hard , wid, Cab, ref. crimip, 
cal, 218, 

5 Chough a formal tryal , by a Proceſs , and Aﬀfize, be 
the regular torm: of tryals, yet in caſes ot lefſer conſequences, 
the Juſtices, and other criminil Judges , puniſh Malefa- 
Qors, 1inleſſer Crimes , ſine frepiiu, & forma judicii (u- 
maily , by ordaining them to be icourged , or baniſhr, in- 
| ſtinces 
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ſtances whereof , are given jn the Titles of Murder , | a+ 
Witchcraft, and the Juſtices allowed this cuſteme in the pro» 
cedure of the Magiſtrazes'of Edinburgh, which as it is conform 
to reaſon, ſo is -warranted , per, /.:2, ©, 51, publico ff, oe 
adulter, 1,2, C, de abol, |, levia ff, de uciuſat. reurunoyrauere 
na: 55 4w173 Ov CxgTHTE, And though Dwrhie oblerves » that the 
Lords found , that Sheriffs , and other jnteriour Judges; 
could not fine in Bloodwites, -for above ten Pounds , with» 
out an Inqueſt z yer pow Sheriffs fige , and impriſon tor all 
Bloodwites, and leſſerdelits upon probation, led before theme 
ſelves withour an-Inqueſt, E181 ; 
VI. Within what time a Criminal Sentence hon!d be 
ut to Execution , is not generally determined z, and the 
ef Mathers has ſhewed much reading in this point, yee 
I might begg leave to uſe ſome libe:ty, being now lo near the 
end of this Treatiſe z to ſhew what may be added , to his 
learned Obſervations ,. from which I have hitherto abſtain. 
ed, becauſe. my deligne was rather -co intorm others, then | 
$0. raiſe in them any eſteem for me, By /, 5, c: de cuſtod, 
reor. 1It.is ordained, that convides welox pena [ubancats 
Buc /, 20, C, de pes , it is ſaid , nollumus flatims cos aut 
ſubire penam , aut excipere ſententiam , ſed per triginta dies 
ſuper ſlatu corum, ſors & fortuna ſuſpenſa fit, In reconci« 
ling which Laws, Cujac, thinks, that generally the puniſh- 
ment ſhould be preſently infiQed, and that thirty dryes are 
only to be allowed where the Prince himſelfhzs-impoſed a ſe- 
vere ſentence, which ſeems to be allowed by that learned 
Greek Scoliaſt Thalaleus hn princeps flatuerit penam jn aliquems 
gon ftatim punitur , ſed dierum trigints dilatio dutar , {forte 
enim princeps interimpeanam revacalut , *unos yag Tor Baoihiia wy 
TTY TY ypI0 710 TIKoerer aft cahAtore7 fats 
| Andthopgh/, 19, Bf/. de caftod, reor, & cum fuerit con- 
v.ct us, nou ftatim penam penderey ſcd rurſus conjici in cus 
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. Podiam iterumg, edultum audiri, nam hac dilatio iram 


* . Judicum moderatiorem reddit, Yet by the word Con- 


vicigs, there 1s-not meant , the laſt Sentence , but 
the being ſo convit, that he may be pur in Irons , 'which 
was not allowed , till the priſoner be thought guilty, 
was . by the Judge., as 'Thalalans excellently ob- 
ſerves » pndu; vis vignrrry wew OAcyDuyes Farrihes 60 pruglos 
It may he likewiſe oblerved , that the former, 1.5. doth 
not ordain that the Sentence ſhall -be preſently put to ex- 
Ecution , but that priſoners ſhall bepreſently eryed , tor 
the .words are, de his quos tenet carcer incluſos , ſanci= 
mus ut aut convictos welox pena ſubducet , aut liberan- 
aos cyfpodia dinturna non maceret ; And theretore that 
Law proceeds , to- ordam the names of che Delinquents, 
ro.be given up to the . Jurge, within thirty dayes, And 
the Beſil:cks tranſlate this Law thus, ne dis & qui coms 
prehenſus eſt, maneat in cuſtedia opportet enim enm cito ab= 

ſolvi, . vel puniri, | 
The reaſon of allowing ehir thirry dayes, was, be- 
cauſe. Theodoſius having executed many Inhabitants of 
Th:ſalonica, whilſt he- was in paſſion, and for railing 
of a ſlight rumult, he-was ſo ſenfible of this trailty ,' that 
at St, A mbroſes defiie, he did endeavour to bridle that 
rage , in ſucceeding Princes, which he did then ſo abo- 
minat in himſelt , Zuſeb, Eccleſ, hiſt, 11b,'11, cap, 18, 
And yet I find, that this ſame Law indulging thirry 
dayes, has been- much older , as appears by 9uintilian 
declamatione de falſo cedis damnato , the words are , '& 
mihi videtur ideo conſlituta eſſe lex , que damnatum poſt 
mriceſimum diem punirs wvoluit, quia moao videbat legumla- 
tor poſſi fieri , nt deciperetur accu{atog , modo ut calimms 
naretur, And though it may be urged., «that a preſent 
Execution Is convenient ; becauſe that prevents the pri- 
ſoners eſcape , by tumulr, or killing himſelt z and that 
Ecece the 
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che: more- ſpeedy the Execution be, the Juſtice is the- 
more remarkable , and can be the leſs interrupted by” 


appeals, and. interceſions 4. . Yet certainly a Chriſti- 
an Magiſtrat , . ſhould allow;ſometime- to the Malets- 


Ror , for. ſetting his Soul, and {Houfe- in' order," left” 
he elſe by . his precipitancy , deſtroy. the Sou}, with the 


Body , and. puniſh the innocent Poſterity , with the guil- 
ty: Pannel, who gets-not this time to fertle-his affairs: 


and-it hath been: oft found, that perfons thas too ha- | 


ſily. Execute-, | have! been thereafter found: innocent 1 
great examples whereof, are fer down by FYaler, Max, 
lib. 9, de temeritate : And Seneca de {re lib, 1. It is 
likewife the iatereſt-of the Prince , that he may have 


time to- interpoſe.z . and for this caufe,” 77beriss being 


offended , at the Senats too ſpeedy Executing Cains Ly- 


torius , ordered, that no man ſhould be Execute with- 
in ten dayes airer the Sentence , Dyon. in Tiber, lib, 


>» vid, Sidon. Epiff, T. lib, I, By this delay like- 


wiſe , the- perſons conviet, have oft-times been indu-: 
ced to diſcover their 'Complices , and to confeſs - 


the Crimes, which others have denyed in a rage, ot 
confufion , occaſioned by the ſhortneſle of their reſpite, 


With.us.s 2: Sentence may be preſently put to Ex- 
ecation-., and the Judge is confined by norhing , bur - 


by his own diſcretion yet where pecuniary Maldts are 
inflited, either the Pannel is returned to Priſon, till 
he: pay his fine , or the AR of cAdjorrnal, bears 


ordinatrly , that payment ſhonld be- made within fix - 
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dayes , and though Barrons cannot poynd in Civil - 


Cales, upon Jeflethen fifteen dayes; yet it was found that 
they migheprefently poynd, ſinenllixindiciy legalibus,upon 
Criminal Sentences, 


V 11, | Sentences were execute of old', amongſt the } 


Romans , either by the Common Executioner , or by 


Soul-: [| 


7” 
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Souldiers were called, optiones & . peculatores ,. 1, 6, 
de bon, damnat, And yet I rather chink;, :thar the 
Souldiers were only Guards, and never Executioners, 
and were called Specnulatores , becauſe they were ap- 
pointed to overſee the Execution, and to reſtrain Tu- 
mulcs, Eſpecially ſeing common. Executioners were fo 
infamous, that they could -not be advanced eyer there- 
after to any ſacred orders,C, clericum diſtin, 50, AndlI 
remember to haye (cen the Executioner of St, Fohnſtoun, 
repelled by the Lords of Seſon, from being a witneſle. 
That the Juſtice as force any of the Magiſtrats of 
a2 Town ,, . to ſupplie the place of an Executioner , if 


they want one , is I think , without all warrand ; 


ſcing off icium nemins debet ef: damnoſum - And no 
man would be a Magiſtrat , it that were allowed.g 


"but I think that 'the Magiſtrats may be fined for ne- 


ligence , if they omit to appoint one z and for the 
ame reaſon , I think that the Magiſtrat cannot force 
any mean perſon , who leads an honeſt life , 'to be 
an Executioner : albeic Clar, SY. Fin. queſt. 99, num, 
4. And Gomeſ, lib, 3, cap. ult, num. 5, doaſſert, thar 
the Judge may force any , ex infimaplebe, to offi- 
ciat in that employment 5 and yer their opinion agrees 
with our cuſtome. The Executioner bath right co 
the Cloathes ( panniculiria ) of the perſon. executed, 
by our cuſtome, And per, /, D, Hadrianus ff, de bon, - 
dam, But by the Civil Law, the Bodies of the per- 
ſons executed, could not of old be buried, without 
the permiſſion of the Prince , f, de cadav, punitor, 
which is antiquated , per, /, obnoxins C, de relie, & 
ſurmpt, fun, Andby our cuſtome, whetein the perſons 
execute, may be buried , in all caſes, though the 
Eeece 2 triends 


Lo 
« Souldiers , -/, 7. C, de Cohort, an inſtance whereof, is 
clearly to be ſeen in Our Saviours Paſſion, , and 'theſe 
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_ friends of the perſon - 
cuſtomes:, 'except the Council give expreſfe conſent, 

V IH, -If the'defender- be abſent , - then upon an 
A& of Adjoxrnal , he is to be denounced rebel, or 


outlawed, ( as the Engliſh ; and our old Statutes call” 


I it) + and though if the puniſhmenc be " $ery > orthe 
fine be'for His cMauje#ies uſe's the Clerk of the Ju- 


ice Conte, can only write the Letters z yet if the - 
fine be to be payed rs any privat perſon', any Wri- 
rer to the Signet may write the-Lerrers ; and though' 


the126,: AF; 1, Parl, Fs, 6: appointes: that all 'Cri- 
minl Letters ſhould not be re 


ſuch- Hornings are ſometimes Regiſtrat ', in the ordi-, 
naty Regiſter of Horning , - Itkeas, albeir the Eſcheat 


ot him who is denunced , . cannot fall” upon, a denougs, 


ctztion-; | at the Mercat Crofle'of Edinbureh, thaygh 


Caption may be raiſed upon ſuch an Execution , yet- 


Criminal Letters may be execute at—Edinburgh , or 
any 'Mereat Croffe where-the Juſtice Court did fir, in 


which the Sentence was piononnced, AG 140, Par!, 8, 


K. Fa. 6,- upon produftion of the Reg:ftrar Hotning, 
Lette:is of intercommuning are granted , upon-a com- 
mon Btll, paſt by the Lords of Seſſion , by which all 
the Leicges are diſcharged to intercommune with the Re- 
bel ;- which 'muſt be execute at the Mercat Croſſe of 
the reſpeRive Shires, and Fegiſtrat there, or in the ges- 
neral Regiſter; - 

- Upon thedenunciation immediatly the (ingle eſchearfals, 
and afrer rerpaining-at the Horn for year and day , thellife- 
renc eſchear falls; which caſtom we have borrowed from 
Saxonie (with moſt of our other forms ) for with them, þ 
rewsfugitivus in primum five ſimplex bannum ſit declaratus 

wes 


condemned for Treaſon } cans + | 
not aft og che Scaffold, 'or wear mourning , by our. | 


giltrart , as other Ler-. 
rers,, bur returned to the Adjournal 3 yet ue praxi, 


w NE en entmang 


perintra annum & diem (e purgaverit ſed annem & diem 
* prorogare paſſus ſit, in bannum ſuperuis incidit vid, Carpe, - 
pratt. crim, part, 3, queſt 140. num, 80. From whom al- 
ſowe have our ſtile ot declaring eſcheats, \S 

Upon the regiſtrat Horning Caption is raiſed, and-if the. 
Meſſer ger bedeforced in the execution thereof; then the 
Council grants commiſſion of fireand ſword, whichisBurt a 
Caption tor inbringing theMalefaQor,who reſiſts the ore. 
ginary courſe vf Law, And- ia-my opinion, Letters of fire- 
and:{word may be granted , thoush the MaletaQor hath 
nor deforced, if it be notour that the: Malefactor benor 
to be reduced in the ordinar way 3 for-it is unreaſonable to 
expoſe His Majeſties Laws to contempt , and His Offi-: 
cers to certain hazard, as in the caſe where a perſon is de- 
nounced fugitive for detorcing Meſſengers, or hath con-. 
yocat looſe men, and lives in open rapine - it were againſt: 
ſenſe, that a new deforcement we:e neceſlar, Buc thir 
commiſſions are never granted but incriminal caſes; and, 
yet I remember ,:, that one was granted to: Markintoſh,: 
againſt Lochzel , after that Mackintoſh had obtained De- 
creets of removeing , and had raiſed Letters of ejection, 
but the Sheriff had declared that he duiſt nor ejeR, for 
the Council choaght ti not juſt to expoſe the Sheri& eo 
certain hazard, And+yet the ordinar courſe is, that the 
Sheriff ſhonld offer to ejeR, and if he be deforced , then 
the caſe becomes criminal z and ſome think that the exe- 
cution of deforcement is not ſufficient. in that cale , with- 
out a ſentenceenſuing on it, and that the deforcersbe re+ 
oiſtrac atthe Horn thereupon. Bur others think , that 
aSin civil cales,- Letters of ſecond -Caprtion-are granted, 
where the firſt Caption cannot take effect, ſa in caſes of 
extraordinar oppoſition to authotity,, Letters of fire and 
ſword aregranted , upon a meer execution, that the ors» 
dinar courſe of Zaw cannot take effect, 
IX Te 
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"IX; It may be 1bted what 4Judge ought eo do; if aft eer 


' fenrence, the innocence of the a9 condemned, ſhould:be 


convincingly cleared in which caſe, the anſwer is, that the 
Judge cannot reſcind his own'ſentence ,) 7w +11ojier wetict ro 
efor71 avanercreder; 1,56, Baſil, de pen. but he ought toac- 
quaint the Council,and they may incerceedfor his Remiſſi- 
on, 1. 27, depen. 1, 1, ult. f, de queſt. the Council may 
prorogat alſo' the dyets -appoinred for. execution; bur1 
think the Juſtices, 'andmbch loſb inferiour Jadges cannot 


 ptorogardyers appoitredfor execution;eyen by themſelves, 


 fince they are fandti , by the pronouncivg of the duom, 
though ſome ignorant Judges, de f«&#o,prorogat executions, 
and as they cannot even betore ſentence remit'.,- (o neirher 


can they prorogat tor any long time , jorelſe prorogations 


may be lengthened, ſo as ro become Remiſſions upon the 
the matter, The other fide ofthe doubt, viz. whether a per- 
ſon once abſolved , - may be thereatter purſued for the ſame 
crime , is more imricat, but may be-ſomewhar cleared by 


. theſe poſitions, '1, The ſameparty canuot upon new pro-. 


bation, much leſs upon the old probation, acculea perſon 
onceaſloilzied by an Aſſize, though he may accuſe the Al 
fize who afloilzied him of wilfal errour -, and char even 
though he thould thereatter willingly conteſsthe crime, tor 
which he was formerly acculed, though Far!» queſt, 4. num, 
43.thinks that he may be again putſued,and I ſhould think 
that.confeſſion ſayoured roo much of madneſs, tobe the 
foundation ofa criminal ſentence, 2, Though che purſnic 
was at the inſtance of the party injured , yet His'Majeſties 
Advocat cannot again purſue upon the pretence of, res inter 
alias ata , tor that were to keep people in a conſtant ſu(- 
penſe, 3, It the purſuer did coilude with the defender, 
ſo thatthedefender was aſoilzied by a'whire Aﬀſize, in ab- 
ſtraKing rhe geceſlaty probation, I rhigk inchar caſe, his 
own traud ſhould not SIR, Kee, Maj, 16,4, cap, 28, 
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ſs per calumniam procedat wid, cap, 2. de colluſ, de teg, but 
though thedetender was aſſoilzied by colluſion, betwixt the 
defenders friends and the purſuerz yet I think the detender 
cannot again be reconveened for theſame crime, fince he was 
innocent, though the colluſton was adyantagious to him, 
X, By the death of the offender, all puniſhmenc 
ceaſed, except in Treaſon ,& criminerepetundarum , or, 
miſimployment of publick Money » 8 Ceterss Vero Cr- 
minibus , its demum pro dtlictis pena ab herede incipere 
pore## (5 vive reo accuſatio motaeſt, |, ex Judiciorum , ff, © 
de accuſ: fo that by that Law, it the purſuit was intent- | 
ed againſt the Father , it might have continued againſt 
the Son, to infer a pecunial MulQ, but this laſt holds 
not with us, amongſt whom no Probation can be led in 
abſence, except in Treaſon z bur yet I think that a Ci- 
vil purſuit , may be ſuſtained for damnage, and intereſt, | 
and expences of a Crimina] purſuic , even againſt the Ma- 
lefaRors Heir , as wasalſo decided by the Senat of Savoy, 
Cod, Fab, tit, de accuſat«def, 15, 


